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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
[49  CFR  Part  23] 

[OST  Docket  No.  64;  Notice  No.  79-8] 

Participation  by  Minority  Business 
Enterprises  in  Contracts  and  Programs 
Funded  by  the  Department  of 
Transportation 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  The  proposed  regulations 
would  establish  a  uniform  Departmental 
program  for  participation  by  firms 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals,  particularly  minorities  and 
women,  (MBEs)  in  contracts  and 
progams  funded  by  the  Department. 

These  regulations  would  implement 
section  905  of  the  Railroad 
Revitalization  and  Regulatory  Reform 
Act  of  1976  (45  U.S.C.  803);  section  30  of 
the  Airport  and  Airway  Development 
Act  of  1970,  as  amended  (49  U.S.C. 

1730);  section  19  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(Pub.  L.  95-599);  section  8(d)  of  the  Small 
Business  Act  of  1953,  as  amended  (Pub. 
L.  95-507);  and  would  carry  out  the 
Department’s  responsibilities  under 
Executive  Order  11625  and  the 
President’s  directive  to  increase  Federal 
contracting  to  MBEs.  The  regulations 
would  cancel  all  existing  DOT  MBE 
regulations,  orders,  circulars,  and 
administrative  requirements  except 
DOT  Order  4000.7A. 

DATES:  Interested  parties  may  submit 
written  comments,  suggestions,  or 
views.  Written  comments  must  be 
received  on  or  before  July  16, 1979,  and 
should  reference  the  specific  sections  of 
the  rule  on  which  the  comments  are 
made. 

ADDRESS:  Send  comments  on  the 
proposed  rule  to:  Docket  Clerk,  OST 
Docket  No.  64,  Office  of  the  General 
Counsel,  Department  of  Transportation, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Gayton,  400  Seventh  Street,  SW, 
Washington.  D.C.  20590,  (202)  426-4040, 
principal  policy  person;  or  Pamela 
Michell  Hollar,  Urban  Mass 
Transportation  Administration, 
Department  of  Transportation,  2100 
Second  Street,  SW,  Washington,  D.C. 
20590,  (202)  426-4038,  principal  author. 

Background 

It  is  the  policy  of  the  Department  of 
Transportation  to  encourage  and 
increase  the  participation  of  minority 
business  enterprises  (MBEs)  in  contracts 


and  programs  funded  by  the 
Department.  Economically  and  socially 
disadvantaged  individuals,  including 
minorities  and  women,  have  been 
traditionally  underrepresented  as 
owners  and  managers  of  businesses  in 
this  country  and  as  DOT  and  DOT- 
assisted  contractors.  To  overcome  this 
underrepresentation,  on  March  6, 1978, 
the  Secretary  of  Transportation  issued 
DOT  Order  4000.  7A,  Minority  Business 
Enterprise  Program,  which  sets  forth  the 
administrative  framework  for  the 
Department’s  MBE  program  and  requires 
the  Departmental  elements  to  issue 
implementing  plans.  This  regulation  is 
the  implementation  plan  for  the  Order 
applicable  to  the  public  for  programs 
and  contracts  of  all  Departmental 
elements. 

The  legal  authority  for  the  Order  and 
this  regulation  includes  Executive  Order 
11625,  dated  October  13, 1971,  which 
requires  that  Federal  executive  agencies 
develop  comprehensive  plans  and 
programs  to  encourage  minority 
business  enterprise.  More  recently. 
President  Carter,  in  his  Urban  Policy 
Statement  of  March  27, 1978,  directed  all 
Federal  agencies  to  triple  Federal 
contracting  to  MBEs  by  the  end  of  fiscal 
year  (FY)  1979  and  to  include  MBE  goals 
in  Federal  assistance  programs. 

Section  8(d)  of  the  recently  amended 
Small  Business  Act  (Pub.  L.  85-507) 
requires  the  development  of 
subcontracting  programs  to  utilize  firms 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals 
prior  to  the  award  of  major  government 
contracts.  The  statute  also  requires 
programs  for  nondisadvantaged  small 
businesses.  That  provision  is  not 
implemented  in  this  regulation;  it  will  be 
addressed  by  the  Department  in  a 
separate  future  action. 

The  Department  of  Transportation  for 
some  time  prior  to  the  issuance  of  DOT 
Order  4000.  7  A  has  been  concerned  with 
increasing  opportunities  for  minority 
business  enterprises.  The  numerous 
statutes  and  regulations  which  create  * 
and  define  the  programs  of  the  operating 
elements  of  DOT  include  provisions  for 
nondiscrimination,  racially-based 
affirmative  action,  and  in  some 
instances,  specific  MBE  requirements. 

Secton  905  of  the  Railroad 
Revitalization  anf  Regulatory  Reform 
Act  of  1976  (4R  Act),  and  the  regulations 
implementing  it  (49  CFR,  Part  265), 
prohibits  discrimination  on  the  basis  of 
race,  color,  national  origin  or  sex  in  the 
participation  in,  or  benefits  of,  any 
program  funded  by  the  4R  Act  and 
explicitly  requires  the  Federal  Railroad 
Administration  and  its  recipients  to  take 
affirmative  action,  including  the 


development  and  implementation  of 
affirmative  action  programs,  to  assist 
minority-owned  businesses  in  the 
programs  set  up  by  that  Act.  Section  906 
of  the  Act  creates  a  Minority  Business 
Resource  Center  to,  among  other  things; 

Design  and  conduct  programs  to  encourage, 
promote  and  assist  minority  entrepreneurs 
and  businesses  to  secure  contracts, 
subcontracts,  and  projects  related  to  the 
maintenance,  rehabilitation,  restructuring, 
and  improvement,  and  revitalization  of  the 
Nation’s  railroads  (49  U.S.C.  sec.  11(c)(4)). 

Section  30  of  the  Airport  and  Airway 
Development  Act  of  1970,  as  amended 
(49  U.S.C.  sec.  1730),  requires  the 
Federal  Aviation  Administration  to  take 
affirmative  action  to  assure  that  no 
person  is  discriminated  against  on  the 
grounds  of  race,  creed,  color,  national 
origin  or  sex  in  any  program  or  activity 
funded  by  the  Act.  The  legislative 
history  of  the  provision  reveals  a 
particular  concern  for  increasing  MBE 
participation.  A  recent  amendment  to 
the  Urban  Mass  Transportation  Act  of 
1964,  section  19  (Pub.  L.  95-599),  requires 
the  Urban  Mass  Transportation 
Administration  (UMTA)  to  take 
affirmative  action  to  assure  that  no 
person  is  discriminated  against  on  the 
grounds  of  race,  color,  national  origin, 
age,  or  sex  in  any  program  or  activity 
funded  by  the  Act.  Prior  to  the  passage 
of  this  amendment,  UMTA  had  issued 
an  interim  circular  (UMTA  C  1165.1) 
which  contains  requirements  for 
affirmative  action  for  MBEs  by  grant 
applicants  which  are  similar  to  those 
contained  in  this  regulation. 

The  Federal  Highway  Administration 
has  regulations  creating  specific 
affirmative  action  requirements  for  its 
aid  recipients  to  encourage  MBEs  to  bid 
on  Federally-assisted  highway  projects 
(23  CFR  Subpart  B). 

Congress  has  recently  shown  its 
support  for  the  concept  of  using  Federal 
financial  assistance  programs  to 
promote  minority  business  enterprises 
through  is  enactment  of  the  ten  percent 
MBE  participation  provision  in  section 
106(f)(2)  of  the  local  Public  Works 
Capital  Development  and  Investment 
Act  of  1976,  as  amended  (42  U.S.C.  sec. 
6705(f)(2)).  In  addition,  the  8(a)  program 
of  the  Small  Business  Administration  (15 
U.S.C.  sec.  637(a))  is  a  program 
specifically  designed  to  assist 
businesses  owned  by  economically  and 
socially  disadvantaged  individuals  to 
obtain  Federal  contracts  through  the  use 
of  competitive  and  negotiated  set- 
asides.  OMB  circular  A-102  requires 
Federal  financial  assistance  recipients 
to  carry  out  affirmative  action  to  ensure 
MBE  utilization. 
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There  is  significant  authority  for  the 
use  of  Federal  contracts  and  grants  to 
promote  national  goals.  There  are  at 
least  39  programs  which  use  Federal 
contracts  and  grants  to  futher  goals  not 
related  to  the  object  of  the  procurement, 
including  provisions  to  promote  the 
hiring  of  veterans,  the  purchase  of 
American  products,  and  the  requirement 
of  affirmative  action  by  its  contractors 
and  grantees. 

In  an  area  analogous  to  that  covered 
by  Executive  Order  11625,  for  instance, 
the  Federal  Government  has  required  its 
contractors  to  take  affirmative  steps  to 
promote  the  hiring  of  minority 
employees  in  Federally-funded  projects 
under  Executive  Order  11246,  as 
amended.  Under  Executive  Order  11246, 
courts  have  approved  a  variety  of 
affirmative  actions  including  the 
imposition  of  specific  numerical 
•  minority  hiring  goals.  The  same 
principles  which  courts  have  held  to 
sanction  affirmative  action  requirements 
for  contractors  and  grantees  under 
Executive  Order  11246  support  the 
affirmative  action  requirements  which 
this  regulation  imposes  on  contractors 
and  grantees  in  the  area  of  minority 
business  enterprise. 

Current  MBE  Utilization 

The  President,  in  his  Urban  Policy 
Statement,  and  the  Secretary,  in  DOT 
Order  4000.7A.  have  both  emphasized 
the  vital  role  that  MBEs  are  to  play  in 
direct  Federal  and  Federally-assisted 
contracting.  Heretofore,  MBEs  have  not 
participated  meaningfully  in  this 
contracting  while  members  of  minority 
groups  represent  approximately  15.7%  of 
the  United  States  population  according 
to  the  1970  census,  they  own  only  3%  of 
the  businesses  in  the  United  States. 
Statistics  for  women  are  even  more 
disparate;  while  they  comprise  51%  of 
the  population,  they  own  only  4.6%  of 
the  businesses. 

The  statistics  in  terms  of  gross 
receipts  also  show  disparity.  For 
example,  women-owned  business 
receipts  totalled  only  0.3%  of  all  United 
States  business  receipts  in  1972,  the 
most  recent  available  figures.  In  spite  of 
Federal  programs  of  the  Small  Business 
Administration,  the  Department  of 
Commerce,  and  others  to  assist  MBEs 
(these  programs  place  little  emphasis  on 
women-owned  firms),  participation  by 
MBEs  in  Federal  contracting  is 
negligible.  The  Office  of  Minority 
Business  Enterprise  reported  in  January 
1978  that  minority-owned  firms  received 
only  $1  billion,  or  slightly  more  than  1%, 
of  the  approximately  $80  billion  in  total 
Federal  procurements  in  FY 1977. 


There  are  a  number  of  reasons  for  this 
lack  of  MBE  participation,  according  to 
the  Civil  Rights  Commission  Report, 
“Minorities  and  Women  as  Government 
Contractors”.  Some  of.these  reasons  are 
that: 

1.  Federal  contracting  procedures  and 
practices  tend  to  place  an  added  burden 
on  minority  and  female-owned  firms 
seeking  government  contracts. 

2.  Insufficient  working  capital  and 
lack  of  knowledge  of  bidding 
opportunities  limit  the  competitiveness 
of  MBEs  for  government  contracts. 

In  DOT’S  experience,  past  failure  by 
bonding  companies  to  bond  MBEs,  by 
banks  to  finance  their  development,  and 
by  construction  unions  to  give  minorities 
and  women  the  experience  in 
construction  necessary  to  allow  them  to 
form  their  own  companies  are  also 
important  factors  in  the  low  level  of 
MBE  participation. 

The  record  of  the  Department  of 
Transportation  in  MBE  utilization  over 
the  past  few  years  shows  the  need  for 
more  affirmative  efforts  if  we  are  to 
increase  participation  by  this 
underutilized  segment  of  the  economy. 

The  Department’s  direct  contracting 
withMBEs  has  been  increasing  since  FY 
1976.  MBEs  received  approximately  6.8% 
of  the  dollar  value  of  the  total  direct 
contracts  by  the  Department  in  FY  1976. 
This  figure  increased  to  7.3%  in  FY  1977. 
In  FY  1978  the  percentage  increased  to 
10.3  percent. 

Much  of  this  increase  is  directly 
related  to  the  informal  implementation 
of  DOT  Order  4000.7A. 

Because  there  was  never  before  a 
program  for  women-owned  businesses, 
statistics  on  their  participation  in  DOT 
contracts  are  not  available.  It  is  clear, 
however,  that  their  degree  of 
involvement  is  minimal.  Women  have 
not  traditionally  participated  in  either 
the  construction  or  transportation  fields 
in  which  the  bulk  of  DOT  contracts  are 
let.  As  the  Civil  Rights  Commission 
Report  concludes,  in  all  direct  Federal 
contracts,  participation  by  firms  owned 
by  women  is  probably  considerably  less 
than  by  traditional  minority-owned 
firms. 

There  is  evidence  that  awards  to 
MBEs  are  concentrated  in  certain  areas, 
such  as  computer  services,  social 
science  research,  and  other  support  type 
contracts  awarded  by  the  Department. 
Many  fewer  MBEs  participate  in  the 
technical  transportation  related 
contracting  carried  out  by  the 
Department. 

The  major  portion  of  MBE 
participation  in  the  direct  contracting 
program  is  directly  attributable  to  the 
8(a)  program  of  the  Small  Business 


Administration.  Thus,  if  the  Department 
were  to  rely  solely  on  competitive 
awards  and  subcontracts,  the  extent  of 
MBE  participation  would  greatly 
decrease.  This  supports  th  Department's 
conclusion  that  there  is  a  need  for 
special  programs  such  as  the  8(a) 
program  to  ensure  MBE  participation 
and  that  affirmative  action  in  addition 
to  the  8(a)  program  is  necessary  if  the 
President’s  mandate  to  increase 
contracting  to  MBEs  is  to  be  achieved. 

The  other  existing  program  to  support 
MBE  participation  is  the  MBE 
subcontracting  program  required  by  the 
Federal  Procurement  Regulations  (41 
CFR  1-1.13)  for  contracts  in  excess  of 
$500,000.  According  to  the  Civil  Rights 
Commission  Report,  the  implementation 
of  this  program  “has  been 
uncoordinated,  unstructured,  and 
understaffed.”  The  report  goes  on  to 
state  that: 

“The  minority  subcontracting  program  does 
not  encourage  the  participation  of 
nonminority,  female-owned  firms  and.  with 
respect  to  firms  owned  by  minorities,  it  is 
more  a  pormise  that  a  program.’’ 

In  terms  of  dollar  levels,  the  DOT 
financial  assistance  program  is  far  more 
significant  that  direct  DOT  contracting. 
Unfortunately,  MBE  participation  is  at  a 
low  level  in  this  program.  Over  the  past 
three  fiscal  years,  MBE  participation  has 
only  increased  from  approximately  1% 
to  2%  of  all  DOT  financial  assistance, 
which  totals  nearly  $10  billion. 

The  Civil  Rights  Commission  Report 
found  that  little  had  been  done  to 
implement  the  requirements  of  OMB 
Circular  A-102  that  grantees  undertake 
affirmative  action  to  ensure  MBE 
utilization.  Implementation  has 
generally  been  limited  to  the  inclusion  of 
the  circular  language  in  grant 
agreements  without  monitoring  and 
enforcement.  The  report  recommends 
that  Federal  agencies  “enforce  Federal 
policies  and  procedures  designed  to 
stimulate  the  development  of  special 
contracting  programs  by  State  and  local 
Governments,  including  affirmative 
action  programs”.  The  report  also 
recommends  the  development  of  a  data 
collection  and  reporting  system  to  assist 
in  monitoring  activities. 

The  experience  of  the  Department  to 
date,  as  well  as  the  experience  of  the 
Economic  Development  Administration 
(EDA)  of  the  Department  of  Commerce, 
indicates  that  affirmative  efforts  and 
specific  MBE  requirements  do  result  in 
significant  MBE  utilization.  The  15% 

MBE  goal  on  the  Northeast  Corridor 
Improvement  Program  of  the  Federal 
Railroad  Administration  is  currently 
being  exceeded  by  more  than  3%.  Nearly 
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each  time  a  goal  has  been  placed  in  a 
contract  let  by  a  DOT  recipient,  the  goal 
has  been  met  or  exceeded.  The  10%  goal 
on  the  Local  Public  Works  Act 
administered  by  EDA  is  also  being 
exceeded. 

SUPPLEMENTARY  INFORMATION:  This 
regulation  has  been  developed  with  the 
explicit  aim  of  implementing  not  only 
the  policies  and  statutes  requiring 
affirmative  action  for  MBE  participation, 
but  also  the  policies  calling  for 
understandable  regulations  which  do 
not  impose  administrative  burdens  on 
the  public.  The  necessity  for  monitoring 
the  performance  of  contractors  and 
recipients  and  for  ensuring  that  only 
eligible  MBEs  benefit  from  the  program 
means  that  some  recordkeeping  and 
reporting  requirements  will  be  created. 

In  the  Department’s  view,  the 
requirements  contained  in  this  proposed 
rule  are  the  least  burdensome  ones 
consistent  with  the  goal  of  the 
regulations,  increased  MBE 
participation.  Nevertheless,  we  welcome 
the  comments  of  the  public  regarding 
alternative  approaches  which  will  result 
in  significantly  increased  MBE 
involvement  in  DOT  activities  while 
creating  lesser  administrative 
requirements. 

This  regulation  will  be  implemented 
by  the  Department  in  accordance  with 
the  procedures  and  responsibilities  set 
forth  in  DOT  Order  4000.7 A.  The 
development  of  this  regulation  has  been 
based  primarily  on  the  Department's 
experience  in  working  to  increase  MBE 
participation.  Information  gathered  in 
informal  contacts  by  DOT  employees 
with  contractors’  organizations  and 
individual  contractors,  both  minority 
and  non-minority,  has  also  been 
considered  in  drafting  this  proposal. 

A  regulatory  evaluation  of  the  impact 
of  this  regulation  has  been  prepared  and 
is  available  in  the  public  docket 

Overview  of  the  Proposed  Regulation 

Subpart  A— General 

This  subpart  provides  the  general 
framework  for  the  regulation. 

Section  23.1  Purpose.  This  section 
states  the  general  purpose  of  and  the 
policy  behind  the  regulation  and 
specifies  those  statutes  which  it 
implements  in  part 

Section  23.3  Applicability.  This 
section  indicates  that  the  regulation 
applies  to  all  contracts  and  financial 
assistance  agreements  of  the 
Department  which  are  not  carried  out 
entirely  outside  the  United  States,  its 
possessions,  Puerto  Rico,  and  the  North  ' 
Mariana  Islands. 


Section  23.5  Definitions.  This  section 
defines  the  terms  used  in  the  regulation. 
Of  particular  importance  are  the 
definitions  of  “minority  business 
enterprise”  and  “socially  and 
economically  disadvantaged 
individuals”.  The  Department  has 
attempted  to  make  these  definitions 
compatible  with  the  definitions  in 
section  8(d)  of  the  recently  amended 
Small  Business  Act  as  well  as  section 
905  of  the  Railroad  Revitalization  and 
Regulatory  Reform  Act  of  1976;  section 
30  of  the  Airport  and  Airway 
Development  Act  of  1970,  as  amended; 
and  section  19  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended. 
It  is  the  Department’s  desire  to  have  a 
uniform  definition  throughout  the 
Department  and  thus  minimize  the 
confusion  and  burden  on  the  public.  The 
Department's  definition  considers  all 
racial  and  ethnic  minorities  to  be 
socially  and  economically 
disadvantaged  under  the  Department’s 
program,  because  members  of  these 
groups  have  been  disadvantaged  and 
discriminated  against  Because  there  is  a 
prohibition  against  sex  discrimination 
and  a  mandate  to  undertake  affirmative 
action  to  this  end  in  the  three  DOT 
statutes  cited  above,  and  because 
statistics  indicate  that  women  have 
been  disadvantaged  as  business  owners 
and  DOT  contractors,  women  are  to  be 
considered  economically  and  socially 
disadvantaged  persons.  Creed  and  age 
have  not  been  included  in  these 
definitions  because  the  Department  has 
no  evidence  that  creed  or  age  has  been  a 
basis  for  lack  of  participation  in  its 
direct  and  assisted  contracts.  The  term 
“lawfully  residing”  includes  persons 
who  are  not  yet  U.S.  citizens  but  are  on 
their  way  to  becoming  so. 

“Owned  and  controlled”  as  used  in 
the  MBE  definition  means  at  least  51%, 
because  in  the  Department's  view  and  in 
the  Small  Business  Act,  51%,  rather  than 
50%,  is  needed  for  control.  This  term  has 
also,  been  defined  to  include  control  of 
daily  operations  to  ensure  more  than 
paper  ownership. 

“Dot-assisted  contractor"  has  been 
defined  to  include  lessees  on  DOT- 
assisted  facilities  because  the 
Department  recognizes  that  the 
existence  and  success  of  these 
businesses  is  directly  related  to  DOT 
financial  assistance  provided  at  the 
facility. 

Section  23.7  Certification  of  the 
Eligibility  of  Minority  Business 
Enterprises.  Past  experience  within  the 
Department,  among  its  recipients,  by 
EDA,  and  within  the  Small  Business 
Administration  indicates  that  unless 
great  care  is  taken,  firms  which  are  not 
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truly  owned  and  controlled  by 
economically  and  socially 
disadvantaged  individuals  benefit  from 
MBE  programs.  The  Department  has 
developed  criteria  for  evaluating  if  firms 
are  in  fact  eligible  for  participation  as 
MBEs.  Based  on  information  submitted 
on  a  form  created  for  this  purpose,  DOT 
or  its  recipients  of  financial  assistance 
will  certify  as  eligible  for  MBE 
participation  firms  proposed  for  contract 
or  subcontract  award  which  meet  these 
criteria.  The  Department  recognizes  the 
administrative  burden  of  this 
requirement  and  requests  specific 
comment  on  the  benefits  of  this  process 
as  opposed  to  self-certification 
combined  with  investigation  of 
questionable  firms. 

Section  23.9  Counting  MBE 
Participation  Toward  Meeting  MBE 
Goals.  This  section  sets  forth  a  uniform 
system  through  which  the  Department 
can  assess  the  success  of  its  own  and  its 
recipients’  efforts  to  contract  with 
minority  business  enterprises.  The  total 
value  of  the  contract  to  an  MBE  is  - 
counted  toward  MBE  goals  regardless  of 
the  amount  of  the  contract 
subcontracted  to  non-MBEs.  However, 

DOT  is  concerned  that  MBEs  not  be 
used  as  mere  conduits  for  contracts  in 
order  to  meet  goals  and  this  section  has 
a  provision  to  prohibit  this. 

Subpart  B— Direct  Department  of 
Transportation  Contracts 

This  subpart  sets  forth  the  MBE 
requirements  to  be  included  in  direct 
Department  of  Transportation 
solicitations  and  contracts.  The 
Department  is  issuing  a  deviation  from 
Subpart  1-1.13  of  the  Federal 
Procurement  Regulations  (FPR), 
concerning  the  definition  of  MBE,  to 
carry  out  this  subpart.  In  the 
Department’s  view,  deviations  are  not 
necessary  from  other  provisions  of  the 
FPR,  including  FPR  Subparts  1-1.7  and 
1-1.8,  to  carry  out  competitive  MBE  set- 
asides  or  other  requirements  on  this 
subpart. 

Section  23.21  MBE  Goals  for  Direct 
DOT  Contracting.  This  section  explains 
how  the  Department  establishes  its 
annual  minority  and  female  business 
utilization  goals.  The  goals  are  an 
estimate  of  the  potential  utilization  of 
known  MBEs  in  light  of  the  upcoming 
procurement  activity  for  a  given  Federal 
fiscal  year. 

The  Department  has  determined  that 
separate  goals  for  minority  businesses 
and  female  businesses  are  necessary  to 
insure  that  both  disadvantaged  groups 
benefit  fairly  from  the  program  without 
negatively  impacting  on  each  other. 
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Firms  owned  and  controlled  by  minority 
women  are  counted  toward  only  one 
goal.  Hie  Department  specifically 
solicits  public  comment  on  whether 
these  firms  sould  be  counted  toward  the 
minority  goal,  toward  the  female  goal,  or 
toward  either  one  at  the  discretion  of 
the  firm,  the  Department,  the  prime 
contractor,  or  the  recipient 

Section  23.23  Utilization  of  Minority 
Business  Enterprise  Clause.  This  section 
sets  forth  the  MBE  clause  which  will  be 
included  in  all  DOT  solicitations  and 
contracts  in  excess  of  $10,000.  It  states 
the  policy  of  the  Federal  Government 
established  by  the  Small  Business  Act. 

Section  23.25  Minority  Business 
Enterprise  Subcontracting  Program. 

This  section  sets  forth  the  MBE 
subcontracting  program  requirements 
which  are  included  in  all  solicitations 
and  contracts  in  excess  of  $1,000,000  for 
contracts  for  construction  of  any  public 
facility  or  $500,000  for  other  contracts 
with  subcontracting  opportunities. 

These  thresholds  are  established  by  the 
Small  Business  Act.  DOT  requests 
specific  public  comment  on  lowering  the 
dollar  thresholds  to  cover  MBE 
subcontracting  opportunities  in 
contracts  below  the  Small  Business  Act 
thresholds. 

The  apparent  low  bidder  or  apparent 
successful  offeror  must  submit  an 
acceptable  MBE  subcontracting  program 
prior  to  the  award  of  a  DOT  contract. 
Compliance'with  previously  approved 
subcontracting  programs  is  a  factor  in 
the  determination  of  responsibility  of 
the  bidder  or  offeror.  Programs  are  made 
as  part  of  the  contract  and  failure  to 
carry  them  out  in  a  material  breach  of 
contract. 

The  provisions  of  this  section  are  the 
same  as  those  of  section  8(d)  of  the 
Small  Business  Act,  as  amended,  with 
the  following  exceptions.  The 
Department  has  not  exempted  small 
business  concerns  as  defined  in  the 
Small  Business  Act,  from  these 
requirements  and  requests  public 
comment  on  this  proposed  action.  If 
DOT  exempts  these  firms,  as  does  the 
Small  Business  Act,  the  major  portion  of 
our  contractors  will  be  exempted  and 
thus  the  success  of  our  MBE  efforts  will 
be  greatly  limited.  We  believe  such  an 
exemption  is  contrary  to  the  purposes  of 
DOTs  program  and  is  not  required  by 
the  general  authorities  for  the  program. 

The  Small  Business  Act  requires  the 
contractor  to  set  MBE  utilization  goals 
in  its  subcontracting  program.  The 
Department,  as  explained  in  §  23.27,  will 
set  the  goals  that  must  be  met  in  most 
instances.  Under  this  program,  only  in 
those  contracts  where  a  subcontracting 
program  is  required  but  no  MBE  goals 


have  been  set  by  DOT  will  the 
contractor's  subcontracting  program  be 
required  to  include  goals  established  by 
the  contractor. 

Section  23.27  MBE  Goals.  This 
section  states  that  requests  for  proposal 
and  invitations  for  bid  for  which  there 
are  known  capable  MBEs  include 
specific  MBE  goal  requirements  which 
must  be  compiled  with  in  the  bid  or 
proposal  in  order  to  be  eligible  for 
contract  award.  There  will  be  separate 
minority  and  female  goals  in  those 
contracts  where  there  is  sufficient 
subcontracting  and  known  minority  and 
female  MBEs  to  jusitfy  two  goals.  In 
selected  contracts  goals  may  be 
established  that  include  firms  which  are 
not  small  as  defined  by  the  Small 
Business  Act  but  when  are  owned  and 
controlled  by  socially  and  economically 
disadvantaged  persons,  as  long  as  a 
specified  portion  of  the  goal  is  reserved 
for  MBEs.  The  Department  requests 
specific  public  comment  on  this 
proposal.  The  requirements  specify  that 
the  bidder  or  offeror  must  identify  in  its 
bid  or  proposal  the  names  of  the  firms 
and  the  dollar  value  of  the  contracts  to 
be  awarded  to  MBEs  in  order  to  meet 
the  goals.  If  the  bidder  or  offeror  is 
unable  to  meet  the  goals,  it  must  submit 
a  report  of  its  best  efforts  to  this  end  in 
its  bid/proposal. 

A  bidder  who  rejects  an  MBE  subbid 
which  is  not  the  lowest  subbid  received, 
but  is  reasonable,  may  not  meet  the 
reasonable  efforts  test.  Because  MBE 
participation  is  a  condition  of 
responsiveness,  the  bidder  must 
determine  if  rejection  of  a  nonlow  but 
reasonable  subbid  from  an  MBE  and 
thus  failure  to  achieve  MBE  goals  is 
likely  to  cause  its  bid  to  be  rejected  as 
nonresponsive.  DOT  is  proposing  to  use 
a  rebuttable  presumption  in  internal 
guidance  to  its  contracting  officers  that 
a  MBE  subbid  which  exceeds  5  percent 
is  not  reasonable.  Specific  public 
comment  is  requested  on  the 
appropriateness  of  this  5  percent  figure. 

The  MBE  utilization  commitments 
become  part  of  the  contract  and  are 
subject  to  compliance  and  enforcement 
action.  The  Department  has  determined 
that  only  if  MBE  participation  is  a  clear 
cut  factor  in  the  evaluation  of  the  bid  or 
proposal  as  well  as  a  condition  of 
contract  award,  can  MBE  participation 
be  assured. 

Section  23.20  MB&  Set-Asides.  This 
section  provides  the  solicitation 
language  for  contracts  which  are  to  be 
set-aside  for  competition  solely  among 
minority  business  enterprises. 

MBE  set-asides  are  seen  by  the 
Department  as  only  one  way  to  meet 
MBE  goals  and  increase  MBE 


participation.  They  will  be  used  by  the 
Department  when  it  becomes  apparent 
that  the  goals  established  by  the 
Department  will  not  be  achieved 
without  their  use.  The  use  of  set-asides 
must  be  justified  in  accordance  with  the 
following  criteria: 

(1)  Previous  MBE  participation  in  this 
type  of  contract  work  has  been  minimal; 
and 

(2)  At  least  three  MBEs  with 
capabilities  consitent  with  the  contract 
requirements  exist  within  the  relevant 
geographical  area. 

The  Department’s  set-aside  program  is 
consistent  with  the  Federal  Procurement 
Regulations  and  are  a  permissible  tool 
of  affirmative  action  to  increase 
involvement  by  MBEs  in  Federal 
contracting.  This  view  is  consistent  with 
the  case  law  developed  under  Executive 
Order  11246,  the  Local  Public  Works 
Act  as  well  as  the  decision  by  the 
Supreme  Court  in  Regents  of  the 
University  of  California  vs.  Bakke,  — 
U.S.  —  (1978),  U.S.  Law  Week,  Vol.  46, 
No.  50,  June  28, 1978.  These  authorities 
support  the  Department’s  decision  to 
consider  race,  ethnicity,  and  sex  in 
fashioning  remedies  for  the  effects  of 
past  discrimination,  as  well  as  its  ability 
to  structure  its  own  affirmative  action 
program  to  achieve  the  remedial  action 
it  perceives  necessary. 

DOTs  MBE  set-asides  have  been 
made  strictly  competitive  to  ensure  a 
reasonable  price  and  to  give  MBEs 
experience  in  a  competitive 
environment.  The  program  permits  a  full 
degree  of  competition  while  ensuring  an 
award  to  an  MBE. 

Section  23.31  MBE  Certification. 

This  section  requires  MBEs  who  are  the 
apparent  low  bidder/successful  offeror 
or  who  are  listed  as  subcontractors  in 
the  bid/proposal  of  the  apparent 
awardee  to  be  certified  by  the 
appropriate  office  of  civil  rights 
pursuant  to  the  standards  of  §  23.7.  The 
contract  is  awarded  only  after  the 
certification  is  made. 

Section  23.33  Maintenance  of 
Records  and  Reports  by  Direct  DOT 
Contractors.  This  section  requires 
contractors  who  are  awarded  contracts 
incorporating  MBE  requirements  to 
submit  quarterly  “Optional  Form  61 V’ 
which  summarizes  their  MBE  activity. 
Contractors  are  also  required  to 
maintain  records  on  procedures  which 
have  been  adopted  to  comply  with  the 
requirements  of  the  contract  and 
documentation  supporting  their  reports.  • 
This  material  must  be  available  for 
inspection  by  Federal  compliance 
officers. 
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Subpart  C— Department  of 
Transportation  Financial  Assistance 
Programs 

This  section  sets  forth  the  MBE 
requirements  for  applicants  and 
recipients  of  DOT  financial  assistance. 

Section  23.41  General.  This  section 
requires  certain  applicants  for  DOT 
financial  assistance  to  submit  an 
acceptable  four  component  MBE 
program  with  their  financial  assistance 
application  if  they  let  contracts  with 
DOT  funds.  Major  applicants  for 
specified  types  of  financial  assistance 
meeting  certain  dollar  thresholds  who 
submit  applications  under  which  DOT- 
assisted  contracts  will  be  let  must 
submit  an  acceptable  ten  component 
MBE  program  with  their  application. 
Applications  shall  not  be  approved 
unless  they  contain  an  approved  MBE 
program.  Once  an  MBE  program  is 
approved  by  one  Departmental  element, 
it  need  not  be  resubmitted  for  future 
applications,  as  long  as  all  requirements 
for  approval  continue  to  be  met  and  the 
implementation  of  the  program  is 
achieving  compliance.  The  Department 
is  considering  the  designation  of  a  lead 
Departmental  element  for  approval  of 
MBE  programs  of  applicants  to  more 
than  one  Departmental  element.  This 
program  becomes  a  part  of  the  financial 
assistance  agreement  and  is  binding  on 
the  applicant  for  all  future  financial 
assistance  agreements,  as  well  as  for 
those  contracts  let  by  the  applicant  after 
the  approval  date  of  the  program,  even  if 
the  approval  date  of  the  grant  or  project 
under  which  the  contract  is  let  is  earlier 
than  the  approval  date  of  the  program. 
This  pre-award  requirement 
necessitates  that  recipients  plan  early 
for  desired  MBE  results  and  integrte 
MBE  participation  planning  into  their 
contract  planning  process.  It  also 
enables  the  Department  to  judge  before 
awarding  financial  assistance  if  its 
funds  are  likely  to  be  used  to  achieve 
the  Government  objective  of  increasing 
MBE  participation.  The  MBE  program  is 
designed  to  be  a  continuously  applicable 
contractual  commitment. 

This  section  also  contains  a  provision 
that  transit  vehicle  manufacturers  are 
required  to  have  an  UMTA-approved 
MBE  program  in  order  to  be  eligible  to 
bid  on  UMTA-assisted  transit  vehicle 
procurements.  UMTA  will  issue 
guidelines  for  these  MBE  programs 
which  will  become  part  of  these 
regulations.  Once  these  are  issued, 
transit  vehicle  contracts  will  be 
exempted  from  the  MBE  program  of 
UMTA  recipients. 

Section  23.43  General  Requirements 
for  Recipients.  This  section  sets  forth 


language  to  be  included  in  all  financial 
assistance  agreements  between  the 
Department  and  its  recipients,  and  in  all 
contracts  between  recipients  and 
subrecipients  and  contractors.  Section 

Section  32.45  Required  MBE 
Program  Components.  This  section  sets 
forth  each  of  the  required  MBE  program 
components.  The  greatest  amount  of 
detail  is  provided  in  subsections  (g)  and 
(h).  These  subsections  address 
percentage  goals  for  the  dollar  value  of 
work  to  be  awarded  to  MBEs  and 
procedures  to  seek  affirmative  action  on 
MBE  participation  from  major  suppliers 
and  contractors  and  procedures  to 
require  that  participating  MBEs  are 
identified  by  name  when  bids  or 
proposals  are  submitted.  It  is  the 
Department's  view  that  these 
components  are  critical  to  the  success  of 
the  MBE  program. 

The  regulation  requires  two  types  of 
MBE  goals — overall  goals  for,  a  time 
period  or  project  and  contract-specific 
goals.  The  Department  requires 
submission  of  the  overall  goals  and  the 
methodology  used  in  establishing  them, 
as  well  as  the  contract  goal 
methodology,  in  the  MBE  program. 
Overall  goals  or  contract  specific  goals 
may  be  established  that  may  be  met  in  a 
specified  amount  by  firms  which  are  not 
small  as  defined  in  the  Small  Business 
Act  but  which  are  owned  and  controlled 
by  socially  and  economically 
disadvataged  persons.  In  these  contracts 
a  specific  portion  of  each  goal  will  be 
reserved  for  MBEs.  The  Department  will 
review  the  methodology  to  ensure  to  the 
best  of  its  ability  that  goals  are 
reasonable  and  attainable  and  not 
arbitrary  and  capricious. 

Bidders  and  proposers  must  meet  or 
exceed  the  contract-specific  goals  set  by 
recipients  by  naming  in  their  bids  or 
proposals  the  names  of  the  MBEs  they 
will  use  or  must  demonstrate  in  writing 
that  they  have  made  every  reasonable 
effort  to  this  end,  in  order  to  be 
considered  a  responsive  bidder  or 
qualified  proposer.  Minimum  reasonable 
efforts  are  specified,  including  efforts  to 
obtain  bonding  for  MBE  subcontractors. 
A  bidder  who  rejects  an  MBE  subbid 
which  is  not  the  lowest  subbid  received, 
but  is  reasonable,  may  not  meet  the 
reasonable  efforts  test.  Because  MBE 
participation  is  a  condition  of 
responsiveness,  the  bidder  must 
determine  if  rejection  of  a  nonlow  but  • 
reasonable  subbid  from  an  MBE  and 
thus  failure  to  achieve  MBE  goals  is 
likely  to  cause  its  bid  to  be  rejected  as 
nonresponsive. 

This  section  makes  MBE  goal 
achievement  a  factor  in  determining  the 


responsiveness  of  a  bidder  and  thus  it  is 
as  important  in  winning  the  bid  as 
adherence  to  the  technical 
specifications.  It  assures  reasonable 
MBE  participation  before  the  contract  is 
awarded. 

This  section  also  requires  an 
applicant/recipient  to  have  available  an 
MBE  directory.  Applicants/recipients  in 
the  same  geographical  area  are 
encouraged  to  share  directories  and  to 
make  use  of  existing  Federal,  state,  and 
local  directories. 

Section  23.47  Maintenance  of 
Records  and  Reports.  This  section 
describes  the  records  and  reports  which 
must  be  developed  by  the  recipient  to 
show  compliance  with  the  regulation 
and  implementation  of  its  MBE  program 
and  to  enable  the  Department  to  report 
to  the  President  and  the  Department  of 
Commerce  on  the  MBE  participation  in 
this  major  area  of  contracting.  Reports 
are  designed  to  be  as  minimal  as 
possible,  tying  into  existing  contract 
reporting  requirements. 

Subpart  D— Compliance  and 
Enforcement 

This  subpart  describes  the  compliance 
and  enforcement  procedures  of  the 
Department  in  effectuating  this 
regulation  in  both  direct  DOT  contracts 
and  in  DOT  financial  assistance 
programs. 

Section  23.61  Appeals  of  Denials  of 
Certification  as  an  MBE.  This  section 
enables  aggrieved  firms  to  appeal  to  the 
Secretary  regarding  a  denial  of 
certification  issued  pursuant  to  §  23.7 
which  they  believe  is  in  error.  Due  to 
staffing  limitations,  third  parties  are  not 
considered  appellants,  but  may  advise 
the  Secretary  of  pertinent  information. 

Section  23.63  Complaints.  This 
section  enables  a  person  to  file  a 
complaint  with  the  Secretary  alleging  a 
violation  of  this  regulation.  Due  to 
staffing  limitations,  third  parties  are  not 
considered  complainants  but  may 
advise  the  Secretary  of  pertinent 
information. 

Section  23.65  Compliance  Reviews 
of  Recipients,  Contractors,  and  Other 
Participants.  This  section  describes  the 
compliance  review  process,  beginning 
with  the  desk  audits,  and  continuing 
with  on-site  reviews  where  necessary, 
and  resulting  in  a  compliance  or 
noncompliance  determination. 

Section  23.67  Conciliation 
Procedures  for  Direct  DOT  Contracts. 
This  section  prescribes  the  informal 
procedures  to  be  used  in  attempting  to 
resolve  findings  of  probable 
noncompliance  with  this  regulation. 

Section  23.69  Enforcement 
Proceedings  for  Direct  DOT  Contracts. 
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This  section  establishes  the  procedures 
which  are  used  when  conciliation  fails 
to  achieve  compliance.  Available 
remedies  include  withholding  of 
progress  payments,  suspension  of  the 
contract,  termination  of  the  contract,  or 
debarment  from  eligibility  for  DOT 
contracts. 

Section  23.71  Conciliation 
Procedures  for  Financial  Assistance 
Programs.  This  section  sets  forth  the 
informal  procedure  to  be  used  in 
attempting  to  resolve  findings  of 
probable  noncompliance  with  the 
financial  assistance  portion  of  this 
regulation. 

Section  23.73  Enforcement 
Proceedings  for  Financial  Assistance 
Programs.  This  section  prescribes  the 
procedures  which  are  used  when 
conciliation  fails  to  achieve  compliance 
in  the  financial  assistance  program. 

Section  23.75  Emergency 
Enforcement  Procedure  for  Direct  DOT 
Contracts  or  Financial  Assistance 
Programs.  This  section  establishes  an 
expedited  procedure  which  may  be 
invoked  by  the  Secretary  if  he/she 
determines  that  the  regular  conciliation 
and  enforcement  procedures  are 
inadequate  to  enforce  this  regulation 
and  detrimental  to  the  Government  in  a 
specific  instance.  Sanctions  are  imposed 
following  a  finding  of  noncompliance. 

Section  23. 77  Willful  Pro  vision  of 
Incorrect  Information.  This  section 
states  that  whenever  the  Department  or 
a  recipient  believes  that  a  firm  or  person 
has  willfully  and  knowingly  provided 
false  information,  the  DOT  General 
Counsel  shall  be  advised  and  may 
initiate  debarment  procedures  or  refer 
the  matter  to  the  Department  of  Justice. 

Schedules  A  and  B.  These  schedules 
request  information  to  assist  the 
Department  and  its  recipients  in 
determining  whether  a  firm  is  owned 
and  controlled  in  both  form  and 
substance  by  socially  and  economically 
disadvantaged  persons.  They  must  be 
completed  by  those  MBEs  and  joint 
ventures  who  wish  to  participate  under 
our  program  and  are  not  8(a)  certified. 

Issued  in  Washington,  D.C.,  on  May  9, 1979. 
Brock  Adams, 

Secretary  of  Transportation. 

Title  49  is  amended  by  adding  a  new 
Part  23  to  read  as  follows: 

PART  23 — PARTICIPATION  BY 
MINORITY  BUSINESS  ENTERPRISE  IN 
CONTRACTS  AND  PROGRAMS 
FUNDED  BY  THE  DEPARTMENT  OF 
TRANSPORTATION 

Subpart  A— General 

23.1  Purpose. 

23.3  Applicability. 


23.5  Definitions. 

23.7  Certification  of  the  Eligibility  of 
Minority  Business  Enterprises. 

23.9  Counting  MBE  Participation  Toward 
Meeting  MBE  Coals. 

Subpart  B — Direct  Department  of 
Transportation  Contracts 

23.21  MBE  Goals  for  Direct  DOT 
Contracting. 

23.23  Utilization  of  Minority  Business 
Enterprise  Clause. 

23.25  Minority  Business  Enterprise 
Subcontracting  Program. 

23.27  MBE  Coals. 

23.29  MBE  Set-Asides. 

23.31  MBE  Certification. 

23.33  Maintenance  of  Records  and  Reports 
by  Direct  DOT  Contractors. 

Subpart  C— Department  of  Transportation 
Financial  Assistance  Programs 

23.41  General. 

23.43  General  Requirements  for  Recipients. 
23.45  Required  MBE  Program  Components. 
23.47  Maintenance  of  Records  and  Reports. 

Subpart  D— Compliance  and  Enforcement 

23.61  Appeals  of  Denials  of  Certification  as 
an  MBE. 

23.63  Complaints. 

23.65  Compliance  Reviews  of  Recipients, 
Contractors,  and  Other  Participants. 

23.67  Conciliation  Procedures  for  Direct 
DOT  Contracts. 

23.69  Enforcement  Proceedings  for  Direct 
DOT  Contracts. 

23.71  Conciliation  Procedures  for  Financial 
Assistance  Programs. 

23.73  Enforcement  Proceedings  for  Financial 
Assistance  Programs. 

23.75  Emergency  Enforcement  Procedure. 
23.77  Willful  Provision  of  Incorrect 
Information. 

Schedule  A — Information  for  Determining 
Minority  Business  Enterprise  Eligibility 
under  49  CFR  Part  23. 

Schedule  B — Information  for  Determining 
Joint  Venture  Eligibility  under  49  CFR 
Part  23. 

Subpart  A— General 
§  23.1  Purpose. 

(a)  The  purpose  of  this  part  is  to 
effectuate  the  Department  of 
Transportation’s  program  to  support  the 
full  participation  of  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals,  particularly 
minorities  and  women,  (MBEs)  in  our 
free  enterprise  system.  It  is  the  policy  of 
the  Department  of  Transportation  to 
encourage  and  increase  die  participation 
of  minority  business  enterprises  in 
contracts  and  programs  funded  by  the 
Department.  Ttiis  includes  assisting 
MBEs  throughout  the  life  of  direct  and 
DOT-assisted  contracts  in  which  they 
participate. 

(b)  This  part  implements  in  part 
section  905  of  the  Railroad 


Revitalization  and  Regulatory  Reform 
Act  of  1976  (45  U.S.C.  803);  section  30  of 
the  Airport  and  Airway  Development 
Act  of  1970,  as  amended  (49  U.S.C. 

1730);  section  19  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(Pub.  L.  95-599);  and  section  8(d)  of  the 
Small  Business  Act  of  1953,  as  amended 
(Pub.  L.  95-507);  the  Federal  Property 
and  Administrative  Services  Act  of  1949 
(40  U.S.C.  471  et  seq.);  the  Federal 
Highway  Acts,  as  amended  (Title  23  of 
the  U.S.  Code);  and  the  Highway  Safety 
Act  of  1966  (23  U.S.C.  401  et  seq.). 

§  23.3  Applicability. 

This  part  applies  to  any  direct  or 
DOT-assisted  contract  or  program 
where  funds  are  made  available  to 
members  of  the  public  for  accomplishing 
the  mission  of  DOT.  Direct  and  DOT- 
assisted  contracts,  including  all 
subcontracts  thereunder,  which  are  to 
be  performed  entirely  outside  the  United 
States,  its  possessions,  Puerto  Rico,  and 
the  North  Mariana  Islands,  are 
exempted  from  this  part. 

S  23.5  Definitions. 

(1)  “Affirmative  action"  means  taking 
specific  steps  to  eliminate 
discrimination  and  its  effects,  to  ensure 
nondiscriminatory  results  and  practices 
in  the  future,  and  to  fully  involve 
minority  business  enterprises  in 
contracts  and  programs  funded  by  the 
Department. 

(2)  “Applicant”  means  one  who 
submits  an  application,  request,  or  plan 
to  be  approved  by  a  Departmental 
official  or  by  a  primary  recipient  as  a 
condition  to  eligibility  for  DOT  financial 
assistance;  and  “application”  means  ' 
such  an  application,  request,  or  plan. 

(3)  “Compliance”  means  the  condition 
existing  when  a  recipient  or  contractor 
has  met  and  implemented  the 
requirements  of  this  part.  “Probable 
compliance”  means  the  condition 
existing  when  a  recipient  or  contractor 
is  likely  to  have  met  and  implemented 
the  requirements  of  this  part  but  a  final 
determination  cannot  be  made. 

(4)  “Contract"  means  a  mutually 
binding  legal  relationship  or  any 
modification  thereof  at  any  tier 
obligating  the  seller  to  furnish  supplies 
or  services  including  construction  and 
the  buyer  to  pay  for  them.  “Direct 
contract”  means  a  contract  or  any 
modification  thereof  between  the 
Department  and  a  contractor  or  lessee. 

(5)  “Contractor”  means  one  who 
participates,  through  a  contract  with  the 
Department,  with  a  recipient,  or  with 
another  contractor,  at  any  tier,  in  any 
contract  or  program  covered  by  this 
part,  and  includes  lessees. 
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(6)  “Department”  or  “DOT’  means  the 
Department  of  Transportation,  including 
its  operating  elements. 

(7)  “DOT-assiated  contract”  means 
any  contract  or  modification  thereof  ^ 
between  a  recipient  and  a  contractor 
which  is  paid  for  in  whole  or  in  part 
with  DOT  financial  assistance  or  any 
contract  or  modification  thereof 
between  a  recipient  and  a  lessee. 

(8)  “DOT  financial  assistance”  means 
any  grant,  loan,  loan  guarantee,  contract 
(other  than  a  direct  contract),  or  any 
other  arrangement  by  which  the 
Department  or  the  United  States 
Railway  Association  provides  or 
otherwise  makes  available  assistance  to 
a  recipient  in  the  form  of: 

(i)  Funds: 

(ii)  Guarantees  authorized  by  statute 
as  financial  assistance; 

(iii)  Services  of  Federal  personnel; 

(iv)  Real  or  personal  property  or  any 
interest  in.  or  use  of  such  property, 
including  transfers  or  leases  of  such 
property  for  less  than  fair  market  value 
or  for  reduced  consideration. 

(9)  “Departmental  element"  means  the 
following  parts  of  DOT: 

(i)  The  Office  of  the  Secretary  (OST); 

(ii)  The  Federal  Aviat’on 
Administration  (FAA); 

(iii)  The  United  States  Coast  Guard 
(USCG); 

(iv)  The  Federal  Highway 
Administration  (FHWA); 

(v)  The  Federal  Railroad 
Administration  (FRA); 

(vi)  The  National  Highway  Traffic 
Safety  Administration  (NHTSA); 

(vii)  The  Urban  Mass  Transportation 
Administration  (UMTA); 

(viii)  The  St.  Lawrence  Seaway 
Development  Corporation  (SLSDC);  and 

(ix)  The  Research  and  Special 
Programs  Administration  (RSPA). 

(10)  “Joint  venture”  means  an 
association  of  two  or  more  businesses  to 
carry  out  a  single  business  enterprise  for 
profit,  for  which  purpose  they  combine 
their  property,  capital,  efforts,  skills,  and 
knowledge. 

(11)  “Lessee"  means  a  business  that 

leases,  or  is  negotiating  to  lease, 
property  from  a  recipient  or  the 
Department  on  the  recipient's  or 
Department’s  facility  for  the  purpose  of 
operating  a  transportation-related 
activity  or  for  the  provision  of  goods  or 
services  to  the  facility  or  to  the  public 
on  the  facility.  .  .  •  ..... 

(12)  “Minority"  means  a  person  who 
is: 

.  (i)  Black  (a  person  having  origins  in 
any  of  the  black  racial  groups  of  Africa); 

(ii)  Hispanic  (a  person  of  Mexican,  , 
Puerto  Rican,  Cuban,  Central  or  South  , 


American  or  other  Spanish  culture  or 
origin,  regardless  of  race); 

(iii)  Asian  American  (a  person  having 
origins  in  any  of  the  original  peoples  of 
the  Far  East,  Southeast  Asia,  the  Indian 
subcontinent,  or  the  Pacific  Islands);  or 

(iv)  American  Indian  and  Alaskan 
Native  (a  person  having  origins  in  any  of 
the  original  peoples  of  North  America.) 

(13)  “Minority  business  enterprise”  or 
“MBE”  means  a  small  business  concern, 
as  defined  pursunt  to  section  3  of  the 
Small  Business  Act  and  implementing 
regulations,  which  is  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals.  For  the 
purposes  of  this  part,  owned  and 
controlled  means  a  business: 

(i)  Which  is  at  least  51  per  centum 
owned  by  one  or  more  socially  and 
economically  disadvantaged 
individuals;  or,  in  the  case  of  a  publicly 
owned  business,  at  least  51  per  centum 
of  the  stock  of  which  is  owned  by  one  or 
more  socially  and  economically 
disadvantaged  individuals;  and 

(ii)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  such  individuals. 

(14)  “MBE  coordinator"  means  the 
official  designated  by  the  head  of  the 
Department  element  to  have  overall 
responsibility,  in  cooperation  with  the 
Director  of  Civil  Rights  of  the 
Departmental  element,  if  the  Director  of 
Civil  Rights  is  not  the  MBE  coordinator, 
for  promotion  of  minority  business 
enterprise  in  his/her  Departmental 
element. 

(15)  “Noncompliance”  means  the 
condition  existing  when  a  recipient  or 
contractor  has  failed  to  meet  and 
implement  the  requirements  of  this  part. 

(16)  “Primary  recipient”  is  a  recipient 
who  receives  DOT  financial  assistance 
and  passes  some  or  all  of  this  assistance 
on  to  another  recipient. 

(17)  “Program”  means  undertaking  by 
recipient  to  use  DOT  financial 
assistance. 

(18)  “Recipient"  means  any  entity, 
public  or  private,  including  a  primary 
recipient,  to  whom  DOT  financial 
assistance  is  extended,  directly  or 
through  another  recipient,  for  any 
program. 

(19)  "Secretary"  means  the  Secretary 
of  Transportation  or  any  person  whom 
he/she  has  designated  to  act  for  him/her 
in  the  matter  concerned. 

(20)  “Set-aside”  or  “MBE  set-aside" 
means  a  procurement  technique  which 
limits  consideration  of  bids  or  proposals 
to  those  submitted  by  MBEs. 

(21)  “Socially  and  economically 
disadvantaged  individual”  means  a 
citizen  of  the  United  States  or  person 
lawfully  residing  in  the  United  States  or 


its  possessions,  Puerto  Rico,  or  the 
North  Mariana  Islands  who  is  a 
minority,  woman  regardless  of  race  or 
ethnicity,  or  any  other  individual  found 
to  be  disadvantaged  by  the  Small 
Business  Administration  pursuant  to 
section  8(a)  of  the  Small  Business  Act. 

§  23.7  Certification  of  the  eligibility  of 
minority  business  enterprises. 

(a)  To  ensure  that  this  part  benefits 
MBEs  which  are  owned  and  controlled 
in  both  form  and  substance  by  one  or 
more  socially  and  economically 
disadvantaged  individuals,  Schedules  A 
and  B  are  used  by  DOT  and  by  its 
recipients  to  certify  firms  who  wish  to 
participate  as  MBEs  in  direct  or  DOT- 
assisted  contracts  as  eligible  under  the 
definition  of  MBE  in  this  part. 

(b)  Each  business,  which  is  not  a  joint 
venture,  which  wishes  to  participate  as 
a  MBE  under  this  part  in  a  direct  or 
DOT-assisted  contract  sh^Il  complete 
and  submit  Schedule  A.  Each  business 
which  wishes  to  participate  as  a  joint 
venture  MBE  under  this  part  in  direct  or 
DOT-assisted  contracts  shall  complete 
and  submit  Schedule  B.  In  addition,  the 
MBE  partner  of  the  joint  venture  shall 
complete  and  submit  Schedule  A.  The 
MBE  or  joint  venture  shall  submit  the 
schedule(s)  either  with  the  bid  or 
proposal  for  transmittal  to  the 
contracting  agency  (a  Departmental 
element  or  a  DOT  recipient,  as  . 
appropriate),  or  shall  state  in  writing 
that  the  information  has  already  been 
submitted  to  the  contracting  agency  or 
shall  state  in  writing  that  it  has  been 
certified  by  or  has  submitted  the  same 
information  to  another  Departmental 
element  or  another  Federal  agency  using 
the  same  MBE  definition  and  ownership 
and  control  criteria  as  DOT  or  by  the 
Small  Business  Administration  under 
section  8(a)  of  the  Small  Business  Act 
The  schedule^)  shall  be  subscribed  and 
sworn  to  by  the  authorized 
representative  of  the  business  entity. 

(c)  The  following  standards  are  used 
by  the  Department  and  shall  be  used  by 
its  recipients  in  determining  whether  a 
firm  is  owned  and  controlled  by  one  or 
more  socially  and  economically 
disadvantaged  individuals  and  shall 
therefore  be  certified  as  an  MBE. 
Businesses  aggrieved  by  the 
determination  may  appeal  in 
accordance  with  procedures  set  forth  in 
Subpart  D,  §23.61. 

(1)  Bona  fide  minority  group 
membership  shall  be  established  on  the 
basis  of  the  individual’s  claim  that  he  or 
she  is  a  member  of  a  minority  group  and 
is  so  regarded  by  that  particular 
minority  community. 
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(2)  An  eligible  minority  business 
enterprise  under  this  part  shall  be  an 
independent  business.  The  ownership 
and  control  of  the  socially  and 
economically  disadvantaged  individuals 
shall  be  real,  substantial,  and  continuing 
and  shall  go  beyond  the  ownership  of 
the  firm  as  reflected  in  its  ownership 
documents.  The  socially  and 
economically  disadvantaged  owners 
shall  enjoy  the  customary  incidents  of 
ownership  and  shall  share  in  the  risks 
and  profits  commensurate  with  their 
ownership  interests,  as  demonstrated  by 
a  examination  of  the  substance  rather 
than  form  of  arrangements. 

(3)  The  socially  and  economically 
disadvantaged  owners  shall  also 
possess  the  power  to  direct  or  cause  the 
direction  of  the  management  and 
policies  of  the  firm  and  to  make  the  day- 
to-day  as  well  as  major  decisions  on 
matters  of  management,  policy,  and 
operations.  The  firm  shall  not  be  subject 
to  any  formal  or  informal  restrictions 
which  limit  the  customary  discretion  of 
the  socially  and  economically 
disadvantaged  owners.  There  shall  be 
no  restrictions  through,  for  example,  by¬ 
law  provisions,  partnership  agreements, 
or  charter  requirements  for  cumulative 
voting  rights  or  otherwise  which  prevent 
the  socially  and  economically 
disadvantaged  owners,  without  the 
cooperation  or  vote  of  any  owner  who  is 
not  socially  and  economically 
disadvantaged  from  making  a  business 
decision  of  the  firm. 

(4)  If  the  owners  of  the  firm  who  are 
not  socially  and  economically 
disadvantaged  or  disproportionately 
responsible  for  the  operation  of  the  firm, 
then  the  firm  is  not  controlled  by 
socially  and  economically 
disadvantaged  individuals  and  shall  not 
be  considered  an  MBE  within  the 
meaning  of  this  part.  Where  the  actual 
management  of  the  firm  is  contracted 
out  to  individuals  other  than  the  owner, 
those  persons  who  have  the  ultimate 
power  to  hire  and  fire  the  managers  can, 
for  the  purposes  of  this  part,  be 
considered  as  controlling  the  business. 

(5)  All  securities  which  constitute 
ownership  and/or  control  of  a 
corporation  for  purposes  of  establishing 
it  as  a  minority  business  enterprise 
under  this  part  shall  be  held  directly  by 
socially  and  economically 
disadvantaged  individuals.  No  securities 
held  in  trust,  or  by  any  guardian  for  a 
minor,  shall  be  considered  as  held  by 
socially  and  economically 
disadvantaged  individuals  in 
determining  the  ownership  or  control  of 
a  corporation.  . 

(6)  The  contributions  of  capital  or 
expertise  by  the  socially  and 


economically  disadvantaged  owners  to 
acquire  their  interests  in  the  firm  shall 
be  real  and  substantial.  Examples  of 
insufficient  contributions  include  a 
promise  to  contribute  capital,  a  note 
payable  to  the  firm  or  its  owners  who 
are  not  socially  and  economically 
disadvantaged,  or  the  mere  participation 
as  an  employee,  rather  than  as  a 
manager. 

(d)  In  addition  to  the  above  standards, 
the  Department  and  its  recipients  shall 
give  special  consideration  to  the 
following  circumstances  in  determining 
eligibility  under  this  part. 

(1)  Newly  formed  firms  and  firms 
whose  ownership  and/or  control  has 
changed  since  the  date  of  the 
advertisement  of  the  contract  are 
closely  scrutinized  to  determine  the 
reasons  for  the  timing  of  the  formation 
of  or  change  in  the  firm. 

(2)  A  previous  and/or  continuing 
employer-employee  relationship 
between  or  among  present  owners  is 
carefully  reviewed  to  ensure  that  the 
employee  owner  has  management 
responsibilities  and  capabilities 
discussed  in  §  §  23.5(12)  and  23.7(c). 

(3)  Any  relationship  between  an  MBE 
and  a  business  which  is  not  an  MBE 
which  has  an  interest  in  the  MBE  is 
carefully  reviewed  to  determine  if  the 
interest  of  the  non-MBE  conflicts  with 
the  owner  and  control  requirements  of 
this  section. 

(e)  A  joint  venture  is  eligible  under 
this  part  if  the  MBE  partner  of  the  joint 
venture  meets  the  standards  for  an 
eligible  MBE  set  forth  above  and  the 
MBE  partner  is  responsible  for  a  clearly 
defined  portion  of  the  work  to  be 
performed  and  shares  in  the  ownership, 
control,  management  responsibilities, 
risks,  and  profts  of  the  joint  venture. 

(f)  A  joint  venture  is  eligible  to 
compete  in  an  MBE  set-aside  under  this 
part  if  the  MBE  partner  of  the  joint 
venture  meets  the  standards  of  an 
eligible  MBE  set  forth  above,  and  the 
MBE  partner  shares  at  least  51%  in  the 
ownership,  control,  and  management 
responsibilities,  risks,  and  profits  of  the 
joint  venute,  and  the  MBE  partner  is 
responsible  for  a  clearly  defined  portion 
of  the  work  to  be  performed. 

(g)  A  business  wishing  to  be  certified 
as  an  MBE  or  joint  venture  MBE  by  the 
Department  or  a  recipient  shall 
cooperate  with  the  Department  or 
recipient  in  supplying  additional 
information  which  may  be  requested  in 
order  to  make  a  determination. 

(h)  Once  certified,  an  MBE  shall 
update  its  submission  annually  by 
submitting  a  new  Schedule  A  or 
certifying  that  the  Schedule  A  on  file  is 
still  accurate.  At  any  time  there  is  a 


change  in  ownership  or  control  of  the 
firm,  the  MBE  shall  submit  a  new 
Schedule  A. 

(i)  The  denial  of  a  certification  by  the 
Department  or  a  recipient  shall  be  final, 
except  as  provided  in  §  23.61,  for  that 
contract  and  other  contracts  being  let  by 
that  contracting  agency  at  the  time  of 
the  denial  of  certification.  MBEs  and 
joint  ventures  denied  certification  may 
correct  deficiencies  in  their  ownership 
and  control  and  apply  for  certification 
only  for  future  contracts. 

(j)  Information  obtained  is 
safeguarded  from  unauthorized  sources. 

§  23.9  Counting  MBE  participation  toward 
meeting  MBE  goals. 

MBE  participation  shall  be  counted 
toward  MBE  goals  set  in  accordance 
with  §  23.45(g)  or  §  23.21  as  follows: 

(a)  Once  a  firm  is  determined  to  be  an 
eligible  MBE  in  accordance  with  §  23.7, 
the  total  dollar  value  of  the  contract 
awarded  to  the  MBE  is  counted  toward 
the  applicable  MBE  goals. 

(b)  Contracts  with  MBEs  which  depart 
from  conventional  industry  practices 
and  which  constitute  a  commerically 
unnecessary  intermediate  step  between 
a  contractor  or  subcontractor  and  a 
contractor,  recipient,  or  the  Department 
are  not  counted  toward  MBE  goals.  The 
certified  MBE  partner  of  a  joint  venture 
which  is  eligible  in  accordance  with  the 
standards  set  forth  in  §  23.7  is  counted 
toward  the  applicable  MBE  goals. 

(c)  An  MBE  which  is  owned  and 
controlled  by  both  minority  males  and 
by  females  is  counted  toward  the 
minority  and  female  goals  in  proportion 
to  the  percent  ownership  of  each  group 
member. 

Subpart  B— Direct  Department  of 
Transportation  Contracts 

§  23.21  MBE  goals  for  direct  DOT 
contracting. 

(a)  The  Department  establishes  two 
annual  goals  for  MBE  utilization, 
expressed  as  a  percentage  of  the  total 
Department  direct  contracting  dollars,  at 
the  beginning  of  each  Federal  fiscal 
year.  One  goal  is  for  the  utilization  of 
minority-owned  and  controlled  firms 
and  one  goal  is  for  the  utilization  of 
female-owned  and  controlled  firms. 
Utilization  of  businesses  owned  and 
controlled  by  minority  women  are 
counted  against  only  one  of  the  goals. 

(b) (1)  The  Departmental  goals  are 
based  on  the  minority  and  female  goals 
set  by  each  Departmental  element, 
based  on  a  forecast  at  the  beginning  of 
each  fiscal  year  of  all  projected 
contracting  activity  as  compared  with 


the  known  availability  of  MBEs  with 
appropriate  capabilities. 

§  23.23  Utilization  of  minority  business 
enterprise  clause. 

All  DOT  solicitations  and  contracts  in 
excess  of  $10,000.  except  contracts  for 
services  which  are  personal  in  nature, 
contain  the  following  clause: 

(a)  It  is  the  policy  of  the  United  States 
that  small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  shall  have 
the  maximum  practicable  opportunity  to 
participate  in  the  performance  of 
contracts  let  by  any  Federal  agency. 

(b)  The  contractor  hereby  agrees  to 
carry  out  this  policy  in  the  awarding  of 
subcontracts  to  the  fullest  extent 
consistent  with  the  efficient 
performance  of  this  contract  The 
contractor  further  agrees  to  cooperate  in 
any  studies  or  surveys  as  may  be 
conducted  by  the  United  States  Small 
Business  Administration  or  the 
Department  of  Transportation  as  may  be 
necessary  to  determine  the  extent  of  the 
contractor’s  compliance  with  this  clause. 

(c)  The  contractor  agrees  not  to 
discriminate  on  the  basis  of  race,  color, 
national  origin,  or  sex  in  the  award  of 
subcontracts  or  in  the  performance  of 
this  contract 

(d)  This  contract  is  let  under  the  MBE 
policy,  definition,  and  requirements  of 
the  Department  of  Transportation 
prescribed  in  49  CFR  Part  23. 

(e)  Contractors  acting  in  good  faith 
may  rely  on  written  representations  by 
their  subcontractors  regarding  their 
status  as  MBEs.  These  subcontractors 
must  comply  with  the  requirements  of  49 
CFR  Part  23.  §  23.7,  however. 

§  23.25  Minority  business  enterprise 
subcontracting  program. 

(a)  Before  the  award  of  any  contract 
to  be  let,  or  any  amendment  or 
modification  to  any  contract  let,  by  DOT 
which  may  exceed  $1,000,000  in  the  case 
of  a  contract  for  the  construction  of  any 
public  facility,  or  $500,000  in  the  case  of 
all  other  contracts  and  which  offers 
subcontracting  possibilities,  the 
apparent  successful  offeror/low  bidder 
shall  submit  to  the  procuring 
Departmental  element  a  subcontracting 
program  which  incorporates  the 
information  prescribed  in  paragraph  (c) 
of  this  section.  The  subcontracting 
program  shall  be  included  in  and  made  a 
material  part  of  the  contract.  If  the 
apparent  successful  offeror/low  bidder 
fails  to  submit  an  acceptable 
subcontracting  program  which,  in  the 
determination  of  the  Departmental 
element,  provides  the  maximum 
practicable  opportunity  for  MBEs  to 


participate  in  the  performance  of  the 
contract,  such  offeror/bidder  shall 
become  nonresponsible  and  ineligible  to 
be  awarded  the  contract.  Bidders  and 
offerors  shall  develop  their  programs  in 
accordance  with  Subpart  B,  §  23.29,  and 
Subpart  C,  §§  23.45  (b).  (c).  (e).  and  (i). 
Prior  compliance  of  the  offeror/bidder 
with  other  such  subcontracting 
programs  shall  be  considered  by  DOT  in 
determining  the  responsibility  of  that 
offeror/ bidder  for  the  award  of  the 
contract 

(b)  The  MBE  subcontracting  programs 
submitted  pursuant  to  the  requirements 
of  paragraph  (c)  of  this  section  are 
incorporated  into  the  contract  and  are 
subject  to  compliance  reviews  by  DOT 
officials.  Failure  to  carry  out  these 
programs  is  a  material  breach  of 
contract  and  may  result  in  enforcement 
action  set  forth  in  Subpart  D  of  this  part. 

(c)  The  MBE  subcontracting  program 
required  by  paragraph  (a)  of  this  section 
shall  contain  the  following  components: 

(1)  Designation  of  a  liaison  officer 
within  the  employ  of  the  bidder/offeror 
who  will  administer  the  program,  and  a 
description  of  the  duties  of  the  liaison 
officer. 

(2)  A  description  of  efforts  that  the 
bidder/offeror  will  take  to  assure  that 
MBEs  have  an  equitable  opportunity  to 
compete  for  subcontracts: 

(3)  Assurance  that  the  bidder/offeror 
will  include  the  clause  in  §  23.23  in  all 
subcontracts  offering  subcontracting 
opportunities  knd  that  the  bidder/ 
proposer  will  require  all  non-MBE 
subcontractors  who  receive 
subcontracts  in  excess  of  $1,000,000,  in 
the  case  of  a  contract  for  construction  of 
any  public  facility,  or  in  excess  of 
$500,000  in  the  case  of  all  other 
contracts  to  adopt  and  implement  an 
MBE  subcontracting  program  similar  to 
the  program  required  by  this  subsection; 

(4)  Assurance  that  the  bidder/ offeror 
will  submit  such  periodic  reports  and 
cooperate  in  any  studies  or  surveys  as 
may  be  required  by  the  Department  in 
order  to  determine  the  extent  of 
compliance  by  the  bidder/offeror  with 
the  MBE  subcontracting  program; 

(5)  A  recitation  of  the  types  of  records 
the  bidder/offeror  will  maintain  to 
demonstrate  procedures  which  have 
been  adopted  to  comply  with  the 
requirements  set  forth  in  this  MBE 
subcontracting  program,  including  the 
establishment  of  a  source  list  and 
efforts  to  identify  and  award 
subcontracts  to  MBEs;  and 

(6)  Percentage  goals  for  the  utilization 
of  MBEs  as  subcontractors  where  such 
goals  have  not  been  established  by  DOT 
pursuant  to  §  23.27. 


(d)  Prime  contractors  shall  bring  to  the 
attention  of  the  awarding  Departmental 
element  situations  in  which  regularly 
scheduled  progress  payments  are  not 
made  to  MBE  subcontractors. 

(e)  The  requirements  in  paragraph  (c) 
of  this  section  and  paragraph  (a)  of 

§  23.23  are  in  lieu  of  the  provisions  of 
Federal  Procurement  Regulations. 
Subpart  1-1.13,  Minority  Business 
Enterprise. 

§23.27  MBE  goals. 

(a)  Solicitations  with  reasonable 
subcontracting  opportunities  for  which 
there  are  known  available  MBEs  with 
capabilities  consistent  with  contract 
requirements  in  the  relevant 
geographical  area,  which  is  the  broadest 
possible  area  to  expect  MBEs  to  find  it 
in  their  business  interest  to  participate, 
include  MBE  goals.  Minority  and  female 
participation  goals  are  stated  as  a 
percentage  of  the  dollar  value  of  the 
work  to  be  performed  and  contain  the 
following  requirements  in  addition  to 
the  clause  in  §  23.23(a)  and,  where 
applicable,  the  MBE  subcontracting 
program  clause  of  §  23.25.  In  selected 
contracts  DOT  may  establish  goals  that 
may  be  met  in  a  specified  amount  by 
firms  which  are  not  small  as  defined  in 
the  Small  Business  Act  but  which  are 
owned  and  controlled  by  socially  and 
economically  disadvantaged  persons.  In 
these  contracts  a  specific  portion  of 
each  goal  will  be  reserved  for  MBE.  A 
bidder/offeror  who  fails  or  refuses  to 
comply  with  these  requirements  is  not 
awarded  the  contract.  TTie  commitments 
made  pursuant  to  these  requirements 
are  incorporated  into  the  contract  and 
are  subject  to  compliance  reviews  by 
DOT  officials.  Failure  to  carry  out  these 
commitments  may  result  in  enforcement 
action  set  forth  in  Subpart  D. 

(1)  To  be  responsive,  a  bidder 
responding  to  an  invitation  for  bid  shall 
include  in  its  bid  the  names  of  MBEs  to 
whom  it  intends  to  award  subcontracts, 
the  dollar  value  of  these  subcontracts, 
and  the  scope  of  the  work. 

(2) (i)  An  offeror  responding  to  a 
request  for  proposal  shall  include  in  its 
proposal  the  names  of  MBEs  to  whom  it 
proposes  to  award  subcontracts  and  a 
brief  description  of  subcontract  work. 
MBE  utilization  shall  be  a  factor  in  the 
evaluation  of  the  proposal. 

(ii)  In  the  cost  proposal,  the  offeror 
shall  indicate  the  dollar  value  of  the 
MBE  subcontracts. 

(3)  Bidders/offerors  who  fail  to 
identify  MBEs  by  name,  scope  of  work, 
and  dollar  value  of  work  in  thel/  bids/ 
proposals  sufficient  to  meet  the  MBE 
percentage  goals  shall  demonstrate  in 
writing  in  their  bids/proposals  that 
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reasonable  efforts  were  made  to  involve 
MBEs.  Such  documentation  of 
reasonable  efforts  shall  include  but  not 
be  limited  to: 

(i)  Copies  of  written  notification  to 
MBEs  that  their  interest  in  the 
procurement  is  solicited; 

(ii)  A  statement  of  the  efforts  made  to 
select  portions  of  the  work  proposed  to 
be  performed  by  MBEs  in  order  to 
increase  the  likelihood  of  achieving  the 
stated  goals; 

(iii)  A  statement  of  the  efforts  made  to 
negotiate  with  MBEs  including  at  a 
minimum: 

(A)  The  names,  addresses,  and 
telephone  numbers  of  MBEs  who  were 
contacted; 

(B)  A  description  of  the  information 
provided  to  MBEs  regarding  the  plans 
and  specifications  for  portions  of  the 
work  to  be  performed;  and 

(C)  A  statement  of  the  reasons  why 
additional  agreements  with  MBEs,  if 
needed  to  meet  the  stated  goals,  were 
not  reached; 

(iv)  A  statement  of  efforts  made  to 
assist  MBEs  contacted  who  need 
assistance  in  obtaining  bonding  and 
insurance  which  the  bidder/offeror 
requires. 

(v)  As  to  each  MBE  contacted  but 
which  the  bidder/offeror  considers  to  be 
not  qualified,  a  statement  of  the  reasons 
for  the  bidder’s/offeror’s  conclusion. 

(4)  If  the  bidder/offeror  does  not  meet 
the  MBE  goals,  price  alone  shall  not  be 
an  acceptable  basis  for  which  the 
bidder/offeror  may  reject  an  MBE 
subbid  unless  the  bidder/offeror  can 
show  to  the  satisfaction  of  the 
Department  that  no  reasonable  price 
can  be  obtained  from  an  MBE.  A 
determination  of  reasonable  price  is 
based  on  such  factors  as  the 
Department’s  estimate  for  the  work 
under  a  specific  subcontract,  the  bidder/ 
offeror's  own  estimate  for  the  specific 
subcontract,  and  the  average  of  the 
prices  quoted  for  the  specific 
subcontract. 

(5)  Only  a  bidder/offeror  who  meets 
the  goals  or  demonstrates  reasonable 
efforts  to  that  end  as  defined  in 
paragraphs  (a)  (3)  and  (4)  of  this  section 
to  the  satisfaction  of  the  Department  in 
its  bid/proposal  shall  be  eligible  to  be 
awarded  the  contract. 

(6)  The  MBEs  identified  in  the  bid/ 
proposal  shall  comply  with  §  23.7(b)  by 
submitting  the  required  information  in 
the  bid/proposal.  If  the  Department 
prior  to  the  contract  award  refuses  in 
accordance  with  $  23.7  to  certify  any 
one  or  more  of  the  MBEs  identified  in 
the  bid/proposal,  the  bidder/ offeror 
shall  make  reasonable  efforts  as  defined 
in  paragraphs  (a)  (3)  and  (4)  of  this 


section  within  15  calendar  days  to 
substitute  another  eligible  MBE,  subject 
to  the  approval  of  the  Department. 
During  the  course  of  the  contract,  the 
contractor  shall  receive  the  approval  of 
the  Department  before  making 
substitutions  for  any  MBE  subcontractor 
listed  in  the  bid/proposal. 

§  23.29  MBE  set-asides. 

(a)  A  decision  to  use  an  MBE  set-aside 
is  based  on  the  following  factor  which 
are  documented  in  writing: 

(1)  A  set-aside  is  necessary  to  ensure 
MBE  participation  and  to  meet  the  MBE 
goals  set  by  the  Departmental  element. 

(2)  Prior  MBE  involvement  has  been 
minimal  in  this  type  of  contract. 

(3)  At  least  three  MBEs  with 
capabilities  consistent  with  the  contract 
requirements  exist  within  the  relevant 
geographical  area. 

(b)  When  a  proposed  contract  is  set- 
aside  for  competition  solely  among 
MBEs,  the  solicitation,  entitled  “Notice 
of  Total  Set-Aside  for  Minority  Business 
Enterprises,"  states:  “Bids  or  proposals 
under  this  contract  are  solicited  from 
minonty  business  enterprises  as  defined 
in  49  CFR  Part  23  only  and  this  contract 
is  to  be  awarded  only  to  one  or  more 
minority  business  enterprises.  For  the 
purposes  of  this  contract,  joint  ventures 
meeting  the  criteria  in  49  CFR  Part  23, 

S  23.7(f)  are  eligible  to  compete  for  this 
contract.  Bids  or  proposals  received 
from  firms  which  are  not  minority 
business  enterprises  shall  be  considered 
nonresponsive.  No  more  than  35%  of  the 
dollar  value  of  the  contract  may  be 
awarded  to  firms  which  are  not  minority 
business  enterprises.  Bidders  or 
proposers  shall  complete  and  submit 
with  their  bids  or  proposals  Schedules  A 
and/or  B  of  49  CFR  Part  23,  as 
appropriate,  or  certify  that  this 
information  is  already  on  file  with  the 
Department  of  Transportation  or  state  in 
writing  that  they  are  currently  certified 
by  another  Federal  agency,  using  the 
same  MBE  definition  and  ownership  and 
control  criteria  as  DOT,  or  state  in 
writing  that  they  have  been  certified  by 
the  Small  Business  Administration 
under  section  8(a)  of  the  Small  Business 
Act.” 

§23.31  MBE  certification. 

The  Department  makes  all  decisions 
relating  to  the  eligibility  of  MBEs 
participating  in  direct  DOT  contracts 
pursuant  to  §  23.7.  Prior  to  the  award  of 
the  contract,  the  Departmental  element 
reviews  the  completed  Schedules  A 
and/or  B,  as  appropriate,  submitted  with 
the  apparent  low  bid  or  apparent 
successful  proposal  or  accepted  forms  of 
other  Federal  agencies,  and  any  other 


information  deemed  necessary  to 
determine  MBE  and/or  joint  venture 
eligibility  under  this  part.  Section  8(a) 
certifications  are  accepted  without 
review.  Notices  of  approval  or  denial 
are  sent.  Records  are  maintained 
regarding  determinations  for  use  in 
appeals.  Only  after  the  MBE 
certifications  are  made  is  the  contract 
awarded. 

§  23.33  Maintenance  of  records  and 
reports  by  direct  DOT  contractors. 

(a)  Contractors  awarded  contracts 
incorporating  the  MBE  requirements  set 
forth  in  §  23.25  and/or  §  23.27  shall 
submit  an  “Optional  Form  61”  report 
which  summarizes  the  number  and 
dollar  amounts  of  subcontract  awards 
made  to  minority  business  enterprises, 
as  defined  in  this  part,  during  the 
quarter  which  is  being  reported.  This 
report  shall  be  submitted  on  the  last  day 
of  January,  April,  July,  and  October  of 
each  year. 

(b)  In  addition,  contractors  awarded 
contracts  incorporating  the  MBE 
requirements  set  forth  in  §§  23.25  and 
23.27  shall  maintain  records  showing: 

(1)  Procedures  and  actions  which  have 
been  adopted  to  comply  with  the 
requirements  of  the  contract;  and 

(2)  Documentation  supporting  the 
information  supplied  in  “Optional  Form 
61". 

(c)  These  records  shall  be  available 
upon  the  request  of  an  authorized  officer 
or  employee  of  the  Government  and 
shall  assist  the  Department  in 
monitoring  the  contractor’s  compliance 
with  its  MBE  commitments. 

Subpart  C— Department  of 
Transportation  Financial  Assistance 
Programs 

§  23.41  General. 

(a)  All  applicants  for  grants,  loans, 
project  acceptance,  authorization  to 
proceed,  or  other  necessary 
Departmental  clearance  for  financial 
assistance  meeting  the  following  criteria 
who  submit  applications  under  which 
DOT-assisted  contracts  will  be  let  shall 
submit  to  the  Departmental  element  for 
approval  as  part  of  their  application  an 
affirmative  action  program  to  promote 
minority  business  enterprise,  hereinafter 
referred  to  as  "MBE  program”, 
containing  the  components  set  forth  in 
paragraphs  (e)  through  (h)  of  §  23.45. 

(1)  Applicants  for  funds  in  excess  of 
$250,000  exclusive  of  transit  vehicle 
purchases  under  sections  3,  5,  and  17  of 
the  Urban  Mass  Transportation  Act  of 
1964,  as  amended,  and  Federal  Aid 
Urban  Systems; 
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(2)  Applicants  for  funds  in  excess  of 
$100,000  under  sections  6  and  6  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended; 

(3)  Applicants  for  Section  402  program 
funds  of  the  National  Highway  Traffic 
Safety  Administration; 

(4)  Applicants  for  funds  in  excess  of 
$250,000  awarded  by  the  Federal 
Aviation  Administration  to  general 
aviation  airports; 

(5)  Applicants  for  funds  in  excess  of 
$400,000  awarded  by  the  Federal 
Aviation  Administration  to  non-hub 
airports;  and 

(6)  Applicants  for  planning  funds  in 
excess  of  $75,000  awarded  by  the 
Federal  Aviation  Administration. 

(b)  All  applicants  for  grants,  loans, 
project  acceptance,  authorization  to 
proceed,  or  other  necessary 
Departmental  clearance  for  financial 
assistance  meeting  the  following  criteria 
who  submit  applications  under  which 
DOT-assisted  contracts  will  be  let  shall 
submit  to  the  Departmental  element  for 
approval  as  part  of  their  application  an 
MBE  program  containing  all  components 
set  forth  in  §  23.45: 

(1)  Applicants  for  Federal-aid 
highway  program  funds; 

(2)  Applicants  for  funds  in  excess  of 
$500,000  exclusive  of  transit  vehicle 
purchases  under  sections  3,  5,  and  17  of 
the  Urban  Mass  Transportation  Act  of 
1964,  as  amended,  and  Federal  Aid 
Urban  Systems; 

(3)  Applicants  for  funds  in  excess  of 
$200,000  under  sections  6  and  8  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended; 

(4)  Applicants  for  funds  in  excess  of 
$500,000  awarded  by  the  Federal 
Aviation  Administration  to  large, 
medium  and  small  hub  airports;  and 

(5)  Applicants  for  financial  assistance 
programs,  including  loan  guarantees,  by 
the  Federal  Railroad  Administration  and 
the  United  States  Railway  Association. 

(c)  Applications  and  funding 
agreements  are  signed  and 
authorizations  to  proceed  are  approved 
only  after  the  applicant's  MBE  program 
has  been  approved  by  the  Departmental 
element 

(d)  This  requirement  is  effective  with 
applications,  with  authorizations  to 
proceed  requested  by  Federal-aid 
highway  program  recipients,  and  with 
requests  for  draw  downs  from  the  U.S. 
Railway  Association  submitted  60  days 
or  more  following  the  effective  date  of 
this  part 

(e)  Applicants  meeting  the  criteria  set 
forth  in  paragraph  (b)  of  this  section 
who  have  formulated  MBE  programs 
under  previous  requirements  of  DOT  or 
other  agencies  shall  revise  these 


programs  to  conform  to  the  requirements 
of  this  part  prior  to  the  approval  of  their 
next  application. 

(f)  A  request  for  deviation  or 
exemption  from  this  subpart  shall  be  in 
writing  and  shall  include  a  showing  as 
to  how  the  particular  situation  is 
exceptional  and  how  the  modified 
program  complies  substantially  with  this 
part.  If  the  applicant  asserts  that  State 
or  local  law  prohibits  it  from  including  a 
particular  provision  in  its  program,  the 
applicant  shall  provide  copies  of  all 
legal  citations  supporting  the  claim.  The 
head  of  the  Departmental  element  may, 
under  appropriate  circumstances,  grant 
deviations  or  exemptions  from  this 
subpart. 

(g)  The  MBE  program  prepared  by  the 
applicant  and  the  commitment  made  by 
the  applicant  to  carry  out  the  MBE 
program  is  incorporated  into  and 
becomes  part  of  this  and  subsequent 
financial  assistance  agreements.  The 
agreement  between  the  Department  and 
the  recipient  shall  contractually  bind  the 
recipient  to  the  commitments  made  in 
the  MBE  program,  as  approved  by  the 
Department,  and  shall  subject  the 
recipient  to  the  sanctions  noted  in 
Subpart  D  of  this  part. 

(h)  An  MBE  program  approved  by  one 
Departmental  element  is  acceptable  to 
all  Departmental  elements.  Applicants 
having  an  approved  MBE  program  are 
not  required  to  resubmit  the  program  or 
to  produce  a  new  program  for  future 
applications,  as  long  as  all  requirements 
for  approval  continue  to  be  met  and 
implementation  of  the  program  is 
achieving  compliance.  The 
Departmental  element  reassesses  its 
approval  of  the  MBE  program  of 
continuing  recipients  at  least  annually. 

(i)  Once  submitted  and  approved,  an 
MBE  program  is  applicable  to  all  DOT- 
assisted  contracts  solicited  and  let  by 
the  applicant  after  the  approval  date  of 
the  MBE  program  regardless  of  the  - 
approval  date  of  the  grant  or  project 
under  which  the  contracts  are  let 

(j)  Transit  vehicle  manufacturers  who 
wish  to  bid  on  UMTA-assisted  transit 
vehicle  procurement  contracts  shall 
have  an  UMTA-approved  MBE  program. 
Each  UMTA  recipient  shall  require  these 
manufacturers  to  certify  that  they  have 
such  a  program  as  a  condition  for 
bidding  on  UMTA-assisted  contracts. 

§  23.43  General  requirements  for 
recipients. 

(a)  Each  recipient  shall  agree  to  abide 
by  the  statements  in  paragraphs  (a)  (1) 
and  (2)  of  this  section.  These  statements 
shall  be  included  in  the  recipient's  DOT 
financial  assistance  agreement  and  in 
all  subsequent  agreements  between  the 


recipient  and  any  subrecipient  and  in  all 
subsequent  DOT-assisted  contracts 
between  recipients  or  subrecipients  and 
any  contractor. 

(1)  "Policy.  It  is  the  policy  of  the 
Department  of  Transportation  that 
minority  business  enterprises  as  defined 
in  49  CFR  Part  23  shall  have  the 
maximum  opportunity  to  participate  in 
the  performance  of  contracts  financed  in 
whole  or  in  part  with  Federal  funds 
under  this  agreement.  This  agreement  is 
awarded  under  the  MBE  policy  and 
requirements  prescribed  in  49  CFR  Part 
23. 

(2)  "MBE  Obligation,  (i)  The  recipient 
or  its  contractor  agrees  to  provide  full 
and  fair  utilization  of  minority  business 
enterprises  and  shall  use  its  best  efforts 
to  ensure  that  minority  business 
enterprises  as  defined  in  49  CFR  Part  23 
shall  have  maximum  opportunity  to 
participate  in  the  performance  of 
contracts  and  subcontracts  financed  in 
whole  or  in  part  with  Federal  funds 
provided  under  this  agreement.  In  this 
regard  all  recipients  or  contractors  shall 
take  all  necessary  and  reasonable  steps 
in  accordance  with  49  CFR  Part  23  to 
ensure  that  minority  business 
enterprises  have  an  equitable 
opportunity  to  compete  in  all  contracting 
activities.  Recipients  and  their 
contractors  shall  not  discriminate  on  the 
basis  of  race,  color,  national  origin,  or 
sex  in  the  award  and  performance  of 
DOT-assisted  contracts." 

(b)  Each  DOT  financial  assistance 
agreement  shall  include  the  following; 

"If  as  a  condition  of  assistance  the 
recipient  has  submitted  and  the 
Department  has  approved  a  minority 
business  enterprise  affirmative  action 
program  which  the  recipient  agrees  to 
carry  out,  this  program  is  incorporated 
into  this  financial  assistance  agreement 
by  reference.  This  program  shall  be 
treated  as  a  legal  obligation  and  failure 
to  carry  out  its  terms  shall  be  treated  as 
a  violation  of  this  financial  assistance 
agreement.  Upon  notification  to  the 
recipient  of  its  failure  to  carry  out  the 
approved  program  the  Department  shall 
impose  such  sanctions  as  noted  in  49 
CFR  Part  23,  Subpart  D,  which  sanctions 
may  include  termination  of  the 
agreement  or  other  measures  that  may 
affect  the  ability  of  the  recipient  to 
obtain  future  DOT  financial  assistance.” 

(c)  The  recipient  shall  advise  each 
subrecipient,  contractor,  or 
subcontractor  that  failure  to  carry  out 
the  requirements  set  forth  in  §  23.43(a) 
and  to  use  good  faith  efforts  to  utilize 
qualified  MBEs  as  contractors  or 
subcontractors  shall  constitute  a  breach 
of  contract  and,  after  the  notification  of 
the  Department,  may  result  in 
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termination  of  the  agreement  or  contract 
by  the  recipient  or  such  remedy  as  the 
recipient  deems  appropriate. 

§  23.45  Required  MBE  program 
components. 

(a)  A  policy  statement,  expressing  a 
commitment  to  utilize  MBEs  in  all 
aspects  of  contracting  to  the  maximum 
extent  feasible.  (1)  The  applicant’s 
policymaking  body  (Board,  Council,  etc.) 
shall  issue  a  policy  statement,  signed  by 
the  chairperson,  which  expresses  its 
commitment  to  the  program,  outlines  the 
various  levels  of  responsibility  and 
states  the  objectives  or  the  program.  The 
policy  statement  shall  be  circulated 
throughtout  the  applicant's  organization 
and  to  minority,  female,  and  non¬ 
minority  community  and  business 
organizations. 

(b)  The  designation  of  liaison  officer, 
as  well  as  such  support  staff  as  may  be 
necessary  and  proper  to  adminster  the 
program,  and  a  description  of  the 
authority,  responsibility,  and  duties  of 
the  liaison  officer  and  support  staff.  (1) 
An  MBE  liaison  officer  of  senior  level 
authority  and  adequate  staff  to 
administer  the  MBE  program  shall  be 
appointed  by  the  chief  executive  officer. 

(2)  The  MBE  liaison  officer  shall  be 
responsible  for  developing,  managing, 
and  implementing  the  MBE  program  on 
a  day-to-day  basis;  for  carrying  out 
technical  assistance  activities  for  MBEs; 
and  for  disseminating  information  on 
available  business  opportunities  to 
ensure  that  MBEs  are  provided  and 
equal  opportunity  to  bid  on  the 
applicant's  contracts. 

(c)  Procedures  to  ensure  that  MBEs 
have  an  equitable  opportunity  to 
compete  for  contracts  and  subcontracts. 
Affimative  action  tehcniques  shall  be 
developed  and  undertaken  to  facilitate 
MBE  participation  in  contracting 
activities.  These  techniques  include: 

(1)  Arranging  solicitations,  time  for 
the  presentation  of  bids,  quantities, 
specification,  delivery  schedules  so  as  to 
facilitate  the  participation  MBEs. 

(2)  Providing  assistance  to  MBEs  in 
overcomming  barriers  such  as  inability 
to  obtain  bonding,  financing,  and 
technical  assistance. 

(3)  Carrying  out  information  and 
communications  programs  on 
contracting  procedures  and  specific 
contracting  opportunities  in  a  timely 
manner,  with  such  programs  being 
bilingual  where  appropriate. 

(d)  Opportunities  for  the  utilization  of 
banks  owned  and  controlled  by  socially 
and  economically  disadvantaged 
individuals.  (1)  The  applicant/recipient 
shall  thoroughly  investigate  the  full 
extent  of  services  offered  by  banks 


owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals 
in  its  community  and  determine  the 
most  feasible  area  m  which  to  utilize  the 
services  of  these  banks. 

(2)  Prime  contractors  shall  also  be 
encouraged  to  utilize  the  services  of 
banks  owned  and  controlled  by  socially 
and  economically  disadvantaged 
individuals. 

(e)  MBE  directory.  (1)  The  applicant/ 
recipient  shall  have  available  a 
directory  or  source  list  to  facilitate 
identifying  MBEs  with  capabilities 
relevant  to  general  contracting 
requirements  and  to  particular 
solicitations.  The  directory  shall  be 
made  available  to  bidders  and 
proposers  in  their  efforts  to  meet  the 
MBE  requirements.  It  shall  specify 
which  firms  have  been  determined  to  be 
eligible  MBEs  by  the  Department  or 
applicant/ recipient  in  accordance  with 
procedures  set  forth  in  $  23.7. 

(f)  Procedures  to  ascertain  the 
eligibility  of  MBEs  and  joint  ventures 
involving  MBEs.  (1)  To  ensure  that  its 
MBE  program  benefits  only  MBEs  and 
joint  ventures  involving  MBEs  owned 
and  controlled  by  socially  and 
economically  disadvantaged 
individuals,  the  recipient  shall  certify 
the  eligibility  of  MBEs  and  joint 
ventures  involving  MBEs  who  are 
named  by  the  apparent  low  bidder/ 
successful  proposer  in  accordance  with 
§  23.7.  Any  firm  certified  by  the 
Department  shall  not  be  recertified  by 
the  recipient  Recipients  may,  at  their 
own  discretion,  accept  certifications 
made  by  other  DOT  recipients. 

(2)  The  recipient  shall  approve  all 
substitutions  of  subcontractors  before 
bid  opening  and  during  contract 
performance. 

(g)  Percentage  goals  for  the  dollar 
value  of  work  to  be  awarded  to  MBEs. 
(1)  Once  the  applicant/recipient  has 
reviewed  proposed  contracting  to 
identify  those  contracting  activities 
which  have  the  greatest  potential  for 
MBE  participation  shall  be  set  which  are 
practical  and  related  to  the  potential 
availability  of  MBEs  in  desired  areas  of 
expertise. 

(2)  The  applicant/recipient  shall 
establish  two  types  of  MBE  goals: 

(i)  Overall  goals  which- provide  a 
benchmark  for  achievement  of  the  MBE 
program  within  a  specified  time  frame, 
such  as  one  year,  or  for  a  specific 
project,  such  as  construction  of  a 
facility;  and 

(ii)  Contract  goals  which  are  targets 
set  on  a  specific  contract  which  the 
bidder  or  proposer  must  make  every 
reasonable  effort  to  meet  or  exceed,  as 
an  MBE  prime  contractor  or  through 
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joint  ventures  with  or  subcontracts  to 
MBEs,  in  order  to  be  awarded  the 
contract. 

(3)  Overall  goals  and  a  description  of 
the  methodology  used  in  establishing 
them  shall  be  submitted  in  the 
applicant’s  MBE  program.  When  the 
overall  goals  expire,  new  overall  goals 
shall  be  set  and  submitted  to  the 
Department  for  approval  Contract  goals 
need  not  be  submitted  in  the  applicant’s 
MBE  program,  but  the  program  shall 
contain  a  description  of  the 
methodology  to  be  used  in  establishing 
them.  Contract  goals  may  require 
approval  by  the  Department  prior  to 
contract  solicitation. 

(4)  Separate  goals  shall  be  set  for 
firms  owned  and  controlled  by 
minorities  and  firms  owned  and 
controlled  by  women.  Firms  owned  and 
controlled  by  minority  women  shall  be 
counted  toward  only  one  goal. 

(5)  Overall  or  contract  goals  may  be 
established  that  include  firms  that  are 
not  small  businesses  as  defined  in  the 
Small  Business  Act  but  that  are  owned 
and  controlled  by  socially  and 
economically  disadvantaged  persons  as 
long  as  a  specified  portion  of  the  goals  is 
reserved  for  MBEs. 

(6)  The  applicant  shall  consider  the 
following  factors  in  setting  overall  goals: 

(i)  Overall  goals  shall  be  based  on 
projection  of  the  number  and  types  of 
contracts  to  be  awarded  by  the 
applicant; 

(ii)  Because  the  purpose  of  the  MBE 
program  is  to  increase  participation  by 
both  existing  and  new  firms  formed  in 
response  to  increased  opportunity, 
overall  goals  shall  take  into 
consideration  those  firms  which 
currently  exist  and  those  firms  which 
are  likely  to  be  formed.  Hie  population 
of  the  minority  groups  within  the  area 
may  be  considered  as  one  factor  in 
assessing  the  current  and  potential 
number  of  MBEs;  and 

(iii)  Overall  goals  shall  be  based  on 
past  results  of  the  applicant’s/ 
recipients’s  efforts  to  contract  with 
MBEs  and  the  reasons  for  the  high  or 
low  level  of  those  results. 

(7)  The  applicant/recipient  shall 
review  the  overall  goals  at  least 
annually.  The  review  process  shall 
analyze  projected  versus  actual  MBE 
participation  duimg  the  previous  year. 
The  necessary  revisions  shall  be  made 
based  on  the  analysis  and  submitted  to 
the  Department  for  approval. 

(8) (i)  The  setting  of  goals  for  specific 
contracts  is  an  attempt  to  match 
proposed  contracts  with  available 
qualified  MBEs. 

(ii)  The  geographic  area  for  assessing 
MBE  availability  varies  with  the  type  of 
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contracts.  It  is  the  broadest  possible 
area  from  which  to  expect  MBEs  to  find 
it  in  their  business  interest  to 
participate.  The  relevant  geographic 
area  is  no  smaller  for  MBEs  than  it 
would  be  for  non-MBEs,  but  may  be 
larger. 

(h)  Procedures  to  seek  affirmative 
action  on  MBE  participation  from  major 
suppliers  or  contractors  and  procedures 
to  require  that  participating  MBEs  are 
identified  by  name  when  bids  or 
proposals  are  submitted.  (1)  The 
recipient  shall  indicate  in  solicitations 
issued  pursuant  to  DOT  financial 
assistance  which  provide  opportunities 
for  MBE  participation  goals  for  the 
utilization  of  firms  owned  and 
controlled  by  minorities  and  firms 
owned  and  controlled  by  women.  Goals 
may  be  established  that  include  firms 
that  are  not  small  businesses  as  defined 
in  the  Small  Business  Act  but  that  are 
owned  and  controlled  by  socially  and 
economically  disadvantaged  persons  as 
long  as  a  specified  portion  of  the  goal  is 
reserved  for  MBEs.  Such  solicitations 
shall  require  that  the  bidder  or  proposer 
submit  in  its  bid  or  proposal  the  names 
of  MBE  subcontractors  or  joint  venture 
involving  MBEs  scope  of  work,  and 
dollar  value  of  each  such  proposed 
subcontract  in  order  for  the  bid  or 
proposal  to  be  considered.  Agreements 
between  a  bidder/proposer  and  an  MBE 
whereby  the  MBE  promises  not  to 
provide  quotations  to  other  bidders/ 
proposers  to  subcontact  to  another 
prime  contractor  are  prohibited. 

(2)  Bidders/proposers  who  fail  to 
identify  MBEs  by  name,  scope  of  work, 
and  dollar  value  of  work  in  their  bids / 
proposals  sufficient  to  meet  the  MBE 
percentage  goals  shall  demonstrate  in 
writing  in  their  bids/proposals  that 
reasonable  efforts  were  made  to  involve 
MBEs.  Such  documentation  of 
reasonable  efforts  shall  include  but  not 
be  limited  to: 

(i)  Certification  of  attendance  by 
prime  bidders/proposers  at  the  pre-bid 
meeting,  if  any; 

(ii)  Advertisement  in  trade  association 
newsletter  and  minority-owned  media 
for  at  least  20  days,  when  time  permits, 
before  bids  are  due  of  a  solicition  for 
specific  quotations; 

(iii)  Copies  of  written  notification  to 
MBEs  that  their  interest  in  the  contract 
is  solicited; 

(iv)  A  statement  of  the  efforts  made  to 
select  portions  of  the  work  proposed  to 
be  performed  by  MBEs  in  order  to 
increase  the  likelihood  of  achieving  the 
stated  goal; 

(v)  A.  statement  of  the  efforts  made  to 
negotiate  with  MBEs  for  specific  subbids 
including  at  a  minimum: 


(A)  The  names,  addresses,  and 
telephone  numbers  of  MBEs  who  were 
contacted; 

(B)  A  description  of  the  information 
provided  to  MBEs  regarding  the  plans 
and  specifications  for  portions  of  the 
work  to  be  performed;  and 

(C)  A  statement  of  the  reasons  why 
additional  prospective  agreements  with 
MBEs.  if  needed  to  meet  the  stated 
goals,  were  not  reached. 

(vi)  A  statement  of  the  efforts  made  to 
assist  the  MBEs  contacted  who  need 
assistance  in  obtaining  bonding  and 
insurance  which  the  bidder/proposer 
requires. 

(vii)  As  to  each  MBE  contacted  but 
which  the  bidder/  proposer  considers  to 
be  not  qualified,  a  statement  of  the 
reasons  for  the  bidder’s/proposer’s 
conclusions. 

(3)  The  solicitation  shall  state  that  if 
the  bidder/proposer  does  not  meet  the 
MBE  goals,  price  alone  shall  not  be  an 
acceptable  basis  for  which  the  bidder  or 
proposer  may  reject  an  MBE  subbid 
unless  the  bidder  or  proposer  can  show 
to  the  satisfaction  of  the  applicant  that 
no  reasonable  price  can  be  obtained 
from  an  MBE.  The  applicant’s 
determination  of  reasonable  price 
should  be  based  on  such  factors  as  its 
engineer’s  estimate  for  the  work  under  a 
specific  subcontract,  the  low  bidder  or 
proposer's  own  estimate  for  the  specific 
subcontract,  and  the  average  of  the 
prices  quoted  for  the  specific 
subcontract. 

(4)  A  bidder's  failure  to  identify  MBEs 
in  its  bid  sufficient  to  meet  the  minority 
and  female  goals  or  to  show  meaningful 
reasonable  efforts  to  that  end  shall  be 
grounds  for  finding  the  bid 
nonresponsive  and  the  bidder  shall  not 
be  eligible  to  be  awarded  the  contract. 

(5)  A  proposer  who  fails  to  identify 
MBEs  in  its  bid  sufficient  to  meet  the 
minority  and  female  goals  or  to  show 
meaningful  reasonable  efforts  to  that 
end  shall  not  be  eligible  to  be  awarded 
the  contract. 

(6)  The  recipient  shall  review  the 
contracor’s  MBE  involvement  efforts 
during  the  performance  of  the  contract. 
The  contractor  shall  bring  to  the 
attention  of  the  recipient  any  situations 
in  which  regularly  scheduled  progress 
payments  are  not  made  to  MBE 
subcontractors. 

(7)  The  contractor  shall  keep  records 
and  documents  for  three  years  following 
the  performance  of  a  contract  to  indicate 
compliance.  These  records  and 
documents,  or  copies  thereof,  shall  be 
made  available  at  reasonable  times  and 
places  for  inspection  by  authorized 
representatives  of  the  applicant  or  the 
Department  and  shall  be  submitted  to 


the  applicant  or  the  Department  upon 
request  together  with  any  other 
compliance  information  which  such 
representatives  may  require. 

(8)  The  specific  solicitation  language 
incorporating  the  requirements  of  this 
subsection  shall  be  included  in  the  MBE 
program. 

(1)  A  description  of  the  methods  by 
which  the  recipient  will  require 
subrecipients,  contractors,  and 
subcontractors  to  comply  with 
applicable  MBE  requirements.  (1)  The 
applicant  shall  include  in  its  MBE 
program  a  description  and  the  specific 
language  of  any  preconditions  to 
subgrants  or  contracts,  including 
subcontracting  programs,  it  awards  with 
DOT  funds  in  addition  to  those  required 
by  paragraph  (h)  of  this  section.  It  shall 
specify  on  what  size  and/or  type  of 
contracts  and  subgrants  it  includes  such 
preconditions.  The  description  shall 
contain  a  summary  of  the  ways  the 
applicant  provides  help  to  its 
subrecipients,  contractors,  and 
subcontractors  in  drafting  and 
implementing  their  programs  for  using 
MBEs. 

(2)  Any  MBE  subcontracting  programs 
required  by  the  applicant/recipient  shall 
be  submitted  to  the  applicant/recipient 
by  the  apparent  low  bidder/successful 
proposer.  The  bidders/proposers  shall 
be  advised  in  the  solicitation  that  failure 
to  submit  the  required  MBE 
subcontracting  program  shall  make  the 
bidder/proposer  ineligible  for  award. 

(j)  Procedures  by  which  the 
applicant/recipient  will  implement  MBE 
set-asides.  (1)  Where  allowable  under 
local  law  and  determined  by  the 
applicant/recipient  to  be  necessary  to 
met  MBE  goals,  procedures  to  implement 
MBE  set-asides  shall  be  established. 
MBE  set-asides  shall  be  used  only  in 
cases  where  at  least  three  MBEs  with 
capabilities  consistent  with  contract 
requirements  exist  so  as  to  permit 
competition. 

§  23.47  Maintenance  of  records  and 
reports. 

(a)  In  order  to  monitor  the  progress  of 
its  MBE  program  the  applicant/recipient 
shall  develop  a  recordkeeping  system 
which  will  identify  and  assess  MBE 
contract  awards,  prime  contractors’ 
progress  in  achieving  MBE  subcontract 
goals,  and  other  MBE  affirmative  action 
efforts. 

(b)  Specifically,  the  applicant/ 
recipient  shall  maintain  records 
showing: 

(1)  Procedures  which  have  been 
adopted  to  comply  with  the 
requirements  of  this  part. 
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(2)  Awards  to  MBGs.  These  awards 
shall  be  measured  against  projected 
MBE  awards  and/or  MBE  goals.  To 
assist  in  this  effort,  the  applicant  shall 
obtain  regular  reports  from  prime 
contractors  on  their  progress  in  meeting 
contractual  MBE  obligations. 

(3)  Specific  efforts  to  identify  and 
award  contracts  to  MBEs. 

(c)  Records  shall  be  available  upon 
the  request  of  an  authorized  officer  or 
employee  of  the  government. 

(d) (1)  The  recipient  shall  submit 
reports  conforming  in  frequency  and 
format  to  existing  contract  reporting 
requirements  of  the  applicable 
Departmental  element.  Where  no  such 
contract  reporting  requirements  exist, 
MBE  reports  shall  be  submitted 
quarterly. 

(2)  These  reports  shall  include  as  a 
minimum: 

(i)  The  number  of  contracts  awarded 
to  MBEs; 

(ii)  A  description  of  the  general 
categories  of  contracts  awarded  to 
MBEs; 

(iii)  The  dollar  value  of  contracts 
awarded  to  MBEs; 

(iv)  The  percentage  of  the  dollar  value 
of  all  contracts  awarded  during  this 
period  which  were  awarded  to  MBEs; 
and 

(v)  An  indication  of  whether  and  the 
extent  of  which  the  percentage  met  or 
exceeded  the  goal  specified  in  the 
application. 

Subpart  D— Compliance  and 
Enforcement 

§  23.61  Appeals  of  denials  of  certification 
as  an  MBE. 

(a)  Filing.  Any  firm  who  believes  that 
it  has  been  wrongly  denied  certification 
as  an  MBE  or  joint  venture  under 
section  23.7  by  the  Department  or  a 
recipient  of  DOT  financial  assistance 
may  file  an  appeal  in  writing,  signed  and 
dated,  with  the  Department  The  appeal 
shall  be  filed  no  later  than  180  days 
after  the  date  of  denial  of  certification. 
The  Secretary  may  extend  the  time  for 
filing  or  waive  the  time  limit  in  the 
interest  of  justice,  specifying  in  writing 
the  reasons  for  so  doing.  Third  parties 
who  have  reason  to  believe  that  another 
firm  has  been  wrongly  denied  or  granted 
certification  as  an  MBE  or  joint  venture 
may  advise  the  Secretary.  This 
information  is  not  considered  an  appeal 
pursuant  to  this  section. 

(b)  Decision  to  Investigate.  The 
Secretary  ensures  that  a  prompt 
investigation  is  made  of  those  cases 
with  investigative  merit,  which  are  not 
being  reviewed  on  the  merits  by  the 
Comptroller  General,  pursuant  to 


prescribed  DOT  Title  VI  investigation 
procedures. 

(c)  Status  of  Certification  During  the 
Investigation.  The  Secretary  may,  at 
his/her  discretion,  deny  the  MBE  or  joint 
venture  in  question  eligibility  to 
participate  as  an  MBE  in  direct  and/or 
DOT-assisted  contracts  let  during  the 
pendancy  of  the  investigation,  after 
providing  the  MBE  or  foint  venture  in 
question  an  opportunity  to  show  cause 
by  written  statement  to  the  Secretary 
why  this  should  not  occur. 

(d)  Cooperation  in  Investigation.  All 
parties  shall  cooperate  fully  with  the 
investigation.  Failure  or  refusal  to 
furnish  requested  information  or  other 
failure  to  cooperate  is  a  violation  of  this 
part. 

(e)  Determinations.  The  Secretary 
makes  one  of  the  following 
determinations  and  so  informs  the  MBE 
or  joint  venture  in  writing  of  the  reasons 
for  the  determination: 

(1)  The  MBE  or  joint  venture  is 
certified  under  $  23.7;  or 

(2)  The  MBE  or  joint  venture  is  not 
certified  under  §  23.7  and  is  denied 
eligibility  to  participate  as  an  MBE  in 
any  direct  or  DOT-assisted  contract 
until  a  new  application  for  certification 
is  approved  by  the  Departmental 
Director  of  Civil  Rights. 

§  23.63  Complaints. 

(a)  Filing.  Any  person  who  believes 
himself  or  herself  to  be  subjected  to  a 
violation  of  this  part  may  file  a 
complaint  in  writing,  signed  and  dated, 
with  the  Department  The  complaint 
shall  be  filed  no  later  than  180  days 
after  the  date  of  an  alleged  violation  or 
the  dates  on  which  a  continuing  course 
of  conduct  in  violation  of  this  part  was 
disclosed.  The  Secretary  may  extend  the 
time  for  filing  or  waive  the  time  limit  in 
the  interest  of  justice,  specifying  in 
writing  the  reason  for  so  doing.  Third 
parties  who  have  reason  to  believe  that 
another  person  has  been  subjected  to  a 
violation  of  this  part  may  advise  the 
Secretary.  This  information  is  not 
considered  a  complaint  pursuant  to  this 
section. 

(b)  Decision  to  Investigate.  The 
Secretary  ensures  that  a  prompt 
investigation  is  made  of  those  cases 
with  investigative  merit,  which  are  not 
being  reviewed  on  the  merits  by  the 
Comptroller  General,  pursuant  to 
prescribed  DOT  Tile  VI  investigation 
procedures. 

(c)  Cooperation  in  Investigation.  The 
respondent  to  the  complaint  shall 
cooperate  fully  with  the  investigation. 
Failure  or  refusal  by  the  respondent  to 
furnish  requested  information  or  other 


failure  to  cooperate  is  a  violation  of  this 
part 

(d)  Determinations.  Upon  completion 
of  the  investigation,  the  Secretary 
informs  the  recipient  or  contractor  and 
complainant  of  the  results  of  the 
investigation  in  writing.  If  the 
investigation  indicates  a  failure  to 
comply  with  this  part,  the  notice 
provides  that  if  the  matter  is  not 
conciliated  within  30  days  of  the  date  of 
the  notice,  enforcement  proceedings 
shall  begin.  Conciliation  procedures  are 
carried  out  by  the  Secretary  in 
accordance  with  $  23.67  or  §  23.71,  as 
appropriate.  Enforcement  proceedings 
are  carried  out  in  accordance  with 

§  23.69  or  $  23.73,  as  appropriate. 

(e)  Intimidatory  or  Retaliatory  Acts 
Prohibited.  No  recipient,  contractor,  or 
other  person  shall  intimidate,  threaten, 
coerce,  or  discriminate  against  any 
individual  for  the  purpose  of  interfering 
with  any  right  or  privilege  secured  by 
this  part,  or  because  he  or  she  made  a 
complaint,  testified,  assisted,  or 
participated  in  any  manner  in  an 
investigation,  proceeding,  or  hearing 
under  this  part  The  identity  of 
complainants  shall  be  kept  confidential 
at  their  election  during  the  conduct  of 
any  investigation,  proceeding,  or  hearing 
under  this  part.  But  when  such 
confidentiality  is  likely  to  hinder  the 
investigation  the  complainant  shall  be 
advised  for  the  purpose  of  waiving  the 
privilege. 

§  23.65  Compliance  reviews  of  recipients, 
contractors,  and  other  participants. 

(a)  Desk  Audit.  All  compliance 
reviews  conducted  after  financial 
assistance  has  been  approved  or 
contracts  have  been  awarded  begin  with 
a  desk  audit  The  desk  audit  is  a  review 
of  all  material  and  information 
concering  the  recipient’s  MBE 
performance,  or  in  the  case  of  a  direct 
contract  a  review  of  completed 
“Optional  Form  61’b". 

(b)  On-Site  Review.  An  on-site  review 
includes  interviews,  visists  to  project  or 
facility  sites  receiving  DOT  funds,  and 
inspection  of  any  statistical  or 
documentary  materials  relevant  to  the 
recipient’s  or  contractor’s  performance 
which  were  not  available  for  review 
during  the  desk  audit. 

(c)  Cooperation.  The  contractor  or 
recipient  shall  cooperate  fully  with  these 
reviews.  Failure  or  refusal  to  furnish 
requested  information  or  failure  to 
cooperate  is  a  violation  of  this  part. 

(d)  Determination.  As  a  result  of  its 
review  of  the  recipient  or  contractor,  the 
Departmental  element  civil  rights  staff 
makes  one  of  the  following 
determinations: 
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(1)  The  recipient  or  contractor  is  in 
compliance  or  probable  compliance  with 
its  MBE  obligations;  or 

(2)  The  recipient  or  contractor  is  not  in 
compliance  with  its  MBE  obligations  in 
certain  specified  respects.  Proceedings 
shall  be  begun  in  accordance  with 

§  23.65  or  §  23.71  as  appropriate. 

§  23.67  Conciliation  procedures  for  direct 
DOT  contracts. 

(a)  Notice  of  Probable 
Noncompliance.  Except  as  specified  in 
§  23.75,  whenever  the  responsible  office 
of  civil  rights  makes  a  probable 
noncompliance  finding,  notice  is  sent  by 
the  procurement  office  registered  mail, 
return  receipt  requested,  describing  the 
areas  of  probable  noncompliance 
requiring  the  contractor  to  show  cause, 
within  30  days,  why  enforcement 
proceedings  should  not  be  instituted, 
and  offering  the  contractor  an 
opportunity  to  conciliate.  Efforts  at 
conciliation  may  continue  to  be  made  as 
long  as  it  appears  reasonable  to  the 
head  of  the  Departmental  element  that 
such  efforts  may  be  successful. 

(1)  Successful  conciliation.  If  a 
conciliation  agreement  is  signed  by  the 
Departmental  element’s  office  of  civil 
rights  and  the  contractor,  it  is  approved 
or  disapproved  by  the  head  of  the 
Departmental  element  within  20  days  of 
receiving  it.  If  the  head  of  the 
Departmental  element  disapproves  the 
agreement,  the  reasons  therefor  are 
stated  in  writing.  The  head  of  the 
Departmental  element  may  propose 
amendments  to  the  agreement  which  are 
forwarded  to  the  contractor,  requiring 
the  contractor's  acceptance  or  rejection 
of  the  amended  agreement  within  20 
days  of  receipt. 

(2)  Unsuccessful  conciliation.  If  no 
agreement  is  signed  within  30  days  of 
the  probable  cause  notice  of 
noncompliance  and  the  Departmental 
element  office  of  civil  rights  determines 
that  continued  conciliation  is  unlikely  to 
be  successful,  enforcement  proceedings 
set  forth  in  §  23.69  begin.  The 
Department  reserves  the  right  to 
terminate  the  contract  for  convenience 
at  any  time  during  the  conciliation 
procedures. 

(b)  Effect  of  conciliation  agreement.  If 
a  conciliation  agreement  is  approved, 
the  existence  of  the  determination  of 
noncompliance  does  not  act  as  a  bar  to 
the  award  of  DOT  contracts  as  long  as 
the  terms  of  the  agreement  are  fulfilled. 

S  23.69  Enforcement  proceedings  for 
direct  DOT  contracts. 

(a)  Whenever  conciliation  efforts 
pursuant  to  $  23.67  are  unsuccessful, 
enforcement  proceedings  begin.  These 


proceedings  are  conducted  in 
accordance  with  49  CFR  21.15  and 
21.17(a)  through  (d),  except  that  the 
terms  “applicant  and  recipient”  mean 
“contractor”  for  the  purposes  of  this 
section. 

(b)  If  the  Secretary  determines  that 
the  contractor  is  in  noncompliance  with 
this  part,  he/she  may  direct  the 
contracting  officer  to: 

(1)  Withhold  all  progress  payments 
under  the  contract; 

(2)  Suspend  the  contract; 

(3)  Terminate  the  contract; 

(4)  Debar  the  contractor  from 
eligibility  for  award  of  future  direct  or 
DOT-assisted  contracts  for  a  specific 
amount  of  time  or  until  corrective  action 
has  been  taken  and  approved  by  the 
Secretary,  whichever  is  shorter,  and/or 

(5)  Take  other  action  which  the 
Secretary  deems  appropriate. . 

(c)  Except  as  provided  for  in 
paragraph  (b)  of  this  section,  a 
contractor  adversely  affected  by  a 
decision  under  the  proceedings  is 
restored  to  compliance  once  the 
contractor  takes  complete  corrective 
action,  as  required  by  the  Department’s  - 
decision,  to  eliminate  noncompliance 
with  this  part  and  provides  reasonable 
assurance  that  he/ she  shall  comply  fully 
with  this  part. 

§  23.71  Conciliation  procedures  for 
financial  assistance  programs. 

(a)  Notice  of  Probable 
Noncompliance.  Whenever  the 
responsible  office  of  civil  rights  makes  a 
probable  noncompliance  finding,  a 
notice  of  probable  noncompliance  is 
sent  promptly  and  in  writing  by 
registered  mail,  return  receipt  requested, 
describing  the  areas  of  noncompUance 
requiring  the  applicant  or  recipient  to 
show  cause  within  30  days  why 
enforcement  proceediiigs  or  other 
appropriate  action  to  insure  compliance 
should  not  be  instituted  and  offering  the 
recipient  an  opportunity  to  conciliate. 
Efforts  at  conciliation  may  continue  to 
be  made  as  long  as  it  appears 
reasonable  to  the  head  of  the 
Departmental  element  that  such  efforts 
may  be  successful. 

(1)  Successful  conciliation.  If  a 
conciliation  agreement  is  signed  by  the 
Departmental  element’s  office  of  civil 
rights  and  recipient,  it  is  approved  or 
disapproved  by  the  head  of  the 
Departmental  element  within  20  days  of 
receiving  it.  If  the  head  of  the 
Departmental  element  disapproves  the 
agreement,  the  reasons  therefor  are 
stated  in  writing.  The  head  of  the 
Departmental  element  may  propose 
amendments  to  the  agreement  which  are 
forwarded  to  the  recipient,  requiring  the 


recipient’s  acceptance  or  rejection  of  the 
amended  agreement  within  20  days  of 
receipt. 

(2)  Unsuccessful  conciliation.  If  no 
agreement  is  signed  within  30  days  of 
the  probable  cause  notice  of 
noncompliance  and  the  Departmental 
element’s  office  of  civil  rights 
determines  that  continued  conciliation  is 
unlikely  to  be  successful,  enforcement 
proceedings  set  forth  in  §  23.73  begin. 

(b)  Effect  of  conciliation  agreement.  If 
a  conciliation  agreement  is  approved, 
the  existence  of  the  determination  of 
noncompliance  does  not  act  as  a  bar  to 
the  provision  of  financial  assistance  as 
long  as  the  terms  of  the  agreement  are 
fulfilled.  A  compliance  review  is 
conducted  by  the  Departmental  element 
within  nine  months  of  the  approval  of  an 
agreement. 

§  23.73  Enforcement  proceedings  for 
financial  assistance  programs. 

(a)  Whenever  conciliation  efforts 
pursuant  to  §  23.71  are  unsuccessful, 
enforcement  proceedings  begin.  These 
proceedings  are  conducted  in 
accordance  with  49  CFR  21.15  and  21.17. 

(b)  A  finding  of  noncompliance  and 
the  imposition  of  any  sanction  pursuant 
to  these  proceedings  may  be  made 
binding  on  all  other  Departmental 
elements  by  the  Secretary. 

§  23.75  Emergency  enforcement 
procedure  for  direct  DOT  contracts  or 
financial  assistance  programs. 

(a)  General.  Whenever  the  Secretary 
determines  that  the  conciliation  and 
enforcement  proceedings  set  forth  in 
§§  23.67  and  23.69  or  §§  23.71  and  23.73 
are  inadequate  for  the  effective 
enforcement  of  this  part,  he/she  initiates 
special  enforcement  procedures  to 
obtain  compliance. 

(b)  Notice  of  Probable 
Noncompliance.  A  notice  is  sent, 
registered  mail,  return  receipt  requested, 
describing  the  areas  of  probable 
noncompliance  requiring  the  contractor 
or  recipient  to  show  cause,  within  a 
specified  period  of  time,  generally  not  to 
exceed  15  days,  why  appropriate  action 
to  insure  compliance  should  not  be 
instituted.  The  notice  states  that  the 
contractor  or  recipient  must  respond  in 
writing  or  orally  on  the  record  before  an 
official  appointed  by  the  Secretary  or 
sanctions  will  be  imposed. 

(c)  Decision.  If  the  Secretary,  after 
reviewing  the  contractor’s  or  recipient’s  1 
oral  or  written  response,  determines  that 
the  contractor  or  recipient  is  in 
noncompliance  with  this  part,  he/she 
imposes  appropriate  sanctions. 

(d)  A  contractor  or  recipient  adversely 
affected  by  a  decision  under  these 
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procedures  is  restored  to  compliance 
once  the  contractor  or  recipient  takes 
complete  corrective  action,  as  required 
by  the  Department's  decision  to 
eliminate  noncompliance  with  this  part 
and  provides  reasonable  assurance  that 
he/she  shall  comply  fully  with  this  part. 

$  23.77  Willful  provision  of  incorrect 
information. 

If,  at  any  time,  the  Department  or  a 
recipient  has  reason  to  believe  that  any 
person  or  firm  has  wilfully  and 
knowingly  provided  incorrect 
information  or  made  false  statements,  it 
shall  refer  the  matter  to  the  General 
Counsel  of  the  Department.  He/she  may 
initiate  debarment  procedures  in 
accordance  with  41  CFR  1-1.604  and  12- 
1.602  and/or  refers  the  matter  to  the 
Department  of  Justice  under  18  U.S.C. 
1001,  as  he/she  deems  appropriate. 

Schedule  A — Information  for  Determining 
Minority  Business  Enterprise  Eligibility  Under 
49  CFR  Part  23 

1.  Name  of  firm  - 

2.  Address  of  firm  - 

3.  Phone  number  of  firm - 

4.  Indicate  whether  firm  is  sole  proprietor¬ 

ship,  partnership,  joint  venture,  corporation 
or  other  business  entity  (please  specify)  - 


5.  Certification  that  the  firm  is  a  small 
business  concern.  A  small  business  concern 
is  a  concern,  including  its  affiliates,  which  is 
independently  owned  and  operated,  is  not 
dominant  in  die  field  of  operation  in  which  it 
is  bidding/proposing,  and  can  further  qualify 
under  the  criteria  concerning  number  of 
employees,  average  annual  receipts,  or  other 
criteria,  as  prescribed  by  the  Small  Business 
Administration.  (For  additional  information 
see  13  CFR  PART  121.) 

6.  Nature  of  firm’s  business  - 

7.  Years  firm  has  been  in  business - 

8.  For  corporations,  enclose  a  copy  of 
articles  of  incorporation  and  charter,  and  for 
other  business  entities,  similar  information 
indicating  the  legal  relationship  of  owners 
and  the  history  of  the  structure  of  the 
organization. 


Voting  interests 

Securities  holdings  by  type 

# 

% - 

#  % 

9.  Ownership  of  firm 

(a)  Black 

(b)  Hispanic 

(cj  Asian  American 

(d)  American  Indian  or  Alaskan  Native 

(e)  Subtotal  Minority 

(f)  Nonminority  Female 

(g)  Minority  Female 

(h)  Subtotal  Female 

(i)  Other 

(j)  Total 

(Minority  females  should  be  listed  under 
(a)  through  (d),  as  appropriate,  as  well  as 
under  (g).  (j)  is  the  total  of  (e),  (f)  and  (i).) 


(k)  Identify  firm’s  owners  by  name,  race 
and  sex,  their  years  of  ownership,  their 
specific  ownership  percentages,  and  their 
contributions  of  capital  and/or  expertise  for 
acquiring  ownership  interests. 

10.  Control  of  firm 

(a)  Identify  by  name,  race  and  sex,  those 
individuals  who  are  responsible  for  day-to- 
day  management  and  policy  decisionmaking, 
including,  but  not  limited  to,  those  with  prime 
responsibility  for 

(l)  Financial  decisions,  such  as 

(1)  Budget  - 

(ii)  Accounting - 

(iii)  Capital  investment - 

fivl  Financing  - 

(v)  Bonding  and  insurance  negotiations - 

(vi)  Other - - - 

(2)  Administrative  decisions,  such  as 

(i)  Operations  - 

(ii)  Marketing  and  Sales - 

(iii)  Hiring  and  firing  of  management  per¬ 
sonnel  — 

!iv)  Jobs  to  be  bid  - 

v)  Purchases  - 

vi)  Legal  - 

vii)  Other - 

Include  their  titles,  specific  responsibilities 
and  scope  of  authority,  salaries,  past 
experience  and  expertise,  and  their  number 
of  years  with  the  firm. 

(b)  If  available,  enclose  an  organization 
chart  which  shows  the  allocation  of 
management  responsibility. 

11.  Describe  and  attach  any  stock  options 
or  other  ownership  options  that  are 
outstanding,  and  any  agreements  between 
owners  or  between  owners  and  third  parties 
relevant  to  the  business  entity  affecting  the 
ownership  and  control  thereof. 

12.  Provide  a  statement  attesting  to  the  fact 
that  there  are  no  restrictions  which  prevent 
the  affected  group  owners,  without  the 
cooperation  or  vote  of  a  non-affected  group 
owner,  from  making  a  business  decision 
which  favors  the  affected  group  owners. 

13.  Identify  any  employee-employer 
relationships  continuing  in  this  firm  from 
previous  firms  which  involved  any  of  the 
owners  listed  in  8(h)  as  employees  of  this 
firm. 

14.  Enclose  copy  of  current  audited  balance 
sheets  and  operating  statements  for  the 
entity.  (Waivers  may  be  granted  to  firms  who 
do  not  use  outside  auditors.) 

15.  Name  of  bonding  company - 

Bonding  limit - Source  of  letters  of 

credit - . 

10.  Identify  trade  references - 


17.  Enclose  evidence  of  authority  to  do 
business  in  the  state  as  well  as  locally, 
including  all  necessary  business  licenses. 

18.  Indicate  if  this  firm  or  other  firms  with 
any  of  the  same  officers  have  previously 
received  or  been  denied  certification  or 
paticipation  as  an  MBE  and  describe  the 
circumstances.  Enclose  copies  of  any 
documents  issuing  or  denying  certification  os. 
participation. 

“The  undersigned  does  hereby  swear  that 
the  foregoing  statements  are  true  and  correct 
and  include  all  material  information 
necessary  to  identify  and  explain  the 

operations  of - -  Company  as  well  as 

the  ownership  thereof.  Further,  the 


undersigned  does  covenant  and  agree  to 

provide - through  the  prime 

contractor,  current,  complete  and  accurate 
information  regarding  actual  work  performed 

on  the - project,  the  payment 

therefor  and  any  proposed  changes  if  any  of 
the  arrangements  hereinabove  stated  and  to 
permit  the  audit  and  examination  of  books, 

records  and  files  of  the - .  It  is 

recognized  and  acknowledged  that  the 
statements  herein  are  being  given  under  oath 
and  any  material  misrepresentation  will  be 
grounds  for  terminating  any  contract  which 
may  be  awarded  in  reliance  hereon  and 
initiating  action  under  18  U.S.C.  1001  and/or 
49  CFR  Part  23.’’ 


Signature 


Name 


Tide 


Date 

Schedule  B — Information  for  Determining 
Joint  Ventura  Eligibility  Under  49  CFR  Part  23 

1.  Name  of  joint  venture - 

2.  Address  of  joint  venture  - 

3.  Phone  number  of  joint  venture - 

4.  Identify  the  firms  which  comprise  the 

joint  venture.  (The  MBE  partner  must  com¬ 
plete  Schedule  A.). - 


(a)  Describe  the  experience  and  busines 
qualifications  of  each  joint  venturer - 


5.  Nature  of  the  joint  venture’s  business  — 


6.  Provide  a  copy  of  the  joint  venture 
agreement. 


Percentage  MBE  Percentage  Non-MBE 

Ownership  Ownership 


7.  Ownership  of  joint  venture 

(a)  Profit  and  lost  sharing 

(b)  Capital  contributions 

(c)  Other  applicable  ownership  interests 

8.  Control  of  and  participation  in  this 
contract 

(a)  Identify  by  name,  race,  sex  and  “firm”, 
those  individuals  who  are  responsible  for 
day-to-day  management  and  policy 
decisionmaking,  including,  but  not  limited  to, 
those  with  prime  responsibility  for 

(1)  Accounting - 

(1)  How  will  accounting  expenses  be  reim¬ 
bursed?  — 

(ii)  Will  a  separate  cost  center,  where  in 
and  out  payments  and  accounting  takes 
place,  be  established?  • - 

(2)  Administration  - 

(i)  Supervisory  on-site  work - 

(ii)  Operations - 

(3)  Purchasing  of  material - 

(i)  Indicate  estimated  cost  of  material  - — 

(ii)  Indicate  method  of  financing  — - - — 

(4)  Budget  — - — - r—n — 

(5)  Bonding  and  insurance  negotiations - 


